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Introduction

Takeovers of listed companies fulfil an important task in terms of economic and structural 
policy. They are an essential tool for achieving external company growth and improving 
competitive positions. Public takeovers regularly result in the realignment of corporate  
strategy, as well as in substantial personnel and organisational restructuring. In a well- 
functioning takeover market, this puts pressure on potential target companies to adapt 
and review their strategic direction on a continual basis. 

In companies’ practice, every takeover is a complex, transformative event. Whether as  
the offeror or as the target, companies are confronted with significant strategic, financial, 
and legal challenges. Therefore, it is an indispensable element of good corporate governance  
that companies analyse possible takeover scenarios on an ongoing basis. This is especially  
valid in an environment of low interest rates and high cash reserves, as this creates  
favourable conditions for takeovers, including hostile ones. 

To date, there has been no comprehensive benchmark study examining how German 
companies are positioned in the event of a public takeover, whether as an offeror or as a 
potential target. The present study closes this gap. It summarizes the results of a survey  
of DAX, MDAX, TecDAX, and SDAX companies on the topic of takeover law. The survey 
focused on such issues as the degree to which each company estimates that is a potential  
takeover target, as well as measures companies take and tools they use in order to be 
prepared for a takeover. In addition, the study contains a number of brief articles written 
by legal experts, who address all key aspects that need to be considered in the case of a  
takeover situation. 

The study makes it possible for companies to compare their approach to the issue of  
takeover with practices commonly employed on the market and, on that basis, to develop 
them further. It provides valuable assistance for the management bodies of listed companies,  
as well as their employees who are involved in takeovers. As a result, the study makes 
an important contribution to the further professionalisation of the takeover market  
in Germany. 

We hope you enjoy reading!

Dr. Christine Bortenlaenger Dr. Lutz Kraemer 
Managing Director Partner 
Deutsches Aktieninstitut e.V. White & Case LLP
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SECTION 1 – SURVEY:  
PREPAREDNESS OF GERMAN 
COMPANIES RELATED TO PUBLIC 
TAKEOVERS

Dr. Claudia Royé
Dr. Norbert Kuhn
Sven Erwin Hemeling
Deutsches Aktieninstitut e.V.

Sabine Kueper
Dr. Lutz Kraemer
Dr. Alexander Kiefner
White & Case LLP

1.  Overview of key aspects
Until now, there has been no comprehensive benchmark study analysing how leading 
German issuers position themselves as offerors and as potential targets on the market for 
takeovers of listed companies (public takeovers). The Deutsche Aktieninstitut and White 
& Case are seeking to close this gap with the present study, which reflects the results of 
an anonymous survey of the 160 companies listed on the DAX, MDAX, SDAX, and TecDAX 
conducted in the spring of 2018. 

The most important findings of the study are:

 ■ More than half of those taking part in the survey stated that the main drivers on 
the takeover market are the increasing intensity of competition and the associated  
consolidation pressure. In the opinion of the survey participants, currently high levels  
of cash reserves, a favourable environment on the capital markets, and low interest rates 
make it easier to finance this strategic need to achieve external growth. Only about a 
third see demand from financial investors as a main driver. This shows that, compared 
with other countries, financial investors on the German market have played a minor role 
to date. However, there are significant differences between the indexes in this regard: 
Many TecDAX companies view the demand from financial investors as a main driver 
on the takeover market.

 ■ Nearly three-quarters of survey participants consider the takeover of their own com-
pany to be “virtually out of the question” or “unlikely” in the next three years. However, 
nearly 40 per cent of survey participants have been approached by a potential offeror,  
usually by a strategic investor. This is the case with an above-average number of SDAX 
and TecDAX companies, which are therefore more likely to be viewed as potential take-
over candidates.

 ■ In general, survey participants are well prepared for this eventuality. Nearly two- 
thirds of companies consider that regularly analysing their stock price, their share-
holding structure, and the buy-in prices paid by major shareholders is very important 
so as to be able to better evaluate takeover risk. Other measures, like evaluating  
analyst reports and feedback from investors (e.g. concerning any strategic shortcomings),  
analysing relative performance, and identifying potential offerors, are considered to be 
very important by about one-third of survey participants and important by another third. 
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 ■ Similarly, the state of preparedness for the event of a surprise approach by an offeror 
is for the most part good. Having a detailed defence manual specifying the steps to 
be taken during the first 48 hours after being approached by an offeror is something 
which nearly all companies consider important or very important. Measures considered  
somewhat less important but still very significant include discussing takeover and defen-
sive measures on the supervisory board, keeping a list of potential anchor investors on 
hand, and, as a precaution, preparing a communications plan. 

 ■ What is striking is that the importance ascribed to measures to assess the takeover risk 
and to measures to respond to a surprise approach by an offeror is greater among DAX 
and MDAX companies than among SDAX and TecDAX companies. It is also apparent 
that many survey participants have not sufficiently grasped the potential of additional 
preventive measures. This applies in particular to preparing a list with specific criteria 
designed to facilitate an evaluation of potential offerors and their takeover offers. Such 
a “wish list” helps the company to be certain of its own requirements when confronted 
with the stress scenario of a takeover offer. It also usually improves the company’s ability  
to respond, which is beneficial particularly where a takeover is viewed as hostile.

 ■ Companies are not only the focus of potential offerors but also are increasingly in the 
sights of activist shareholders. Many of them are now taking a variety of measures for 
dealing with activist shareholders. Almost 50 per cent of survey participants engage 
in dialogue with critical institutional shareholders, and 40 per cent analyse potential 
points of attack on a continual basis. Here as well, it is apparent that the smaller SDAX 
and TecDAX companies are unable or unwilling to invest as much effort in these prepa-
rations as are DAX and MDAX companies. 

 ■ Companies are looking intensively at the possibilities offered by the takeover market not 
only with respect to being a takeover target but also as a potential offeror. For most of 
the companies surveyed, acquisitions and takeovers are a part of their growth strategy. 
Specifically, 80 per cent of survey participants regularly analyse potential takeover candi-
dates, and one-fifth are even willing to consider a hostile takeover. In this regard, the survey  
participants use a variety of tools to increase transaction certainty, which is an indication  
of professional preparation. In this regard, there were a surprisingly high number of 
responses concerning the conclusion of a business combination agreement. On the 
whole, it is apparent that the survey participants are better prepared for a role as potential  
bidder than for the event of a (potentially hostile) takeover offer.

 ■ With regard to cross-border offers, regulatory obstacles are making the takeover of 
other companies increasingly more difficult. Many jurisdictions, particularly the U.S. and 
the EU, have recently tightened their regime in order to protect their domestic industries  
against foreign takeovers. Separate from these current developments, however, the  
survey participants view Chinese capital controls as being the biggest obstacle to take-
overs. They are less critical of the draft EU regulation on uniform investment control and, 
surprisingly, the procedure employed by the Committee on Foreign Investment in the 
United States (CFIUS). The recent tightening of German foreign trade law is seen by the 
survey participants as the regulatory development which present the least problems.
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On the whole, the survey results show that the leading German issuers are prepared to  
differing extents for the opportunities offered by the takeover market but at the same time 
for the risk of being a takeover target themselves. Significant differences regarding prepared-
ness forbeing a takeover target exist particularly when market capitalisation is taken into 
account, which is doubtlessly attributable to the greater resources available to DAX and 
larger MDAX companies. However, it is also apparent that the smaller TecDAX and SDAX 
companies in particular are the focus of potential offerors, meaning that more intensive 
preparatory efforts would be important. This shows that, especially among companies in 
the TecDAX and SDAX segment, there is a certain discrepancy between their preparations 
for a role as potential offeror and preparations for their own defence.

The second part of the study provides readers with an opportunity to learn about best prac-
tices on the takeover market. To accompany the survey topics, experts from the law firm 
White & Case examine aspects of the takeover process that have relevance in practice, such 
as drafting successful terms and conditions for an offer, the role of investor agreements, 
and the defensive preparedness of the management board. 
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2. Background to the study  
Information about takeovers of listed companies (public takeovers) are treated as strictly 
confidential due to their potential relevance for insider trading. As a result companies tend 
to be unwilling to share experiences with one another, even though this could benefit all 
parties involved. The present study closes this gap. Using the results of an anonymized 
survey, it analyses a cross-section of the assessments and experiences of leading German 
issuers concerning public takeovers, as well as their state of preparedness thus making it 
possible to achieve a hitherto unknown degree of transparency for all market participants. 

The study is well timed: the past two years have seen a large number of takeovers that 
have received considerable attention from the media. These include the takeover of the 
U.S. seed biotechnology corporation Monsanto by the German chemicals group Bayer, the 
merger of the industrial gas suppliers Linde and Praxair by means of a public exchange 
offer, the takeover of the pharmaceutical company Stada by the private equity investors 
Bain and Cinven, the takeover of the market research institution GfK by the private equity 
investor KKR, and the take over of the pharmaceuticals manufacturer Biotest AG by a 
Chinese offeror. The most recent example illustrating the uncertainties often associated 
with a takeover procedure is the announced takeover of Innogy by E.ON. Before the energy 
concern could publish its takeover offer, a third investor attempted to snap up parts of 
Innogy. Fresenius recently cancelled its planned takeover of the U.S. pharmaceutical 
company Akorn.

These examples show that takeovers are now on the agenda and can affect companies of 
any size. Therefore, it is incumbent on a company’s management to deal with this issue 
well in advance. This raises the following questions in particular: How do listed companies 
assess the market for takeovers that they would like to pursue, as well as the likelihood that 
they may themselves become a takeover target? How important are the various strategic 
measures and tools for preparing for and handling a takeover situation? Conversely, how do 
companies prepare for their role as potential offeror? How do they view this role as offeror, 
and how do they approach the takeover process? To what extent did the strategic corpo-
rate decisions about potential takeover situations, as were ascertained in connection with 
the survey, deviate from what experts would have recommended?

These questions are answered in the present study, which is a project conducted in coop-
eration by the Deutsche Aktieninstitut and White & Case LLP. The first section examines the 
state of preparedness of listed German companies in their role as (potential) target com-
pany and as (potential) offeror on the takeover market. For this purpose, the results of a sur-
vey conducted by the Deutsche Aktieninstitut in spring 2018 are analysed and summarised. 

The second section summarises the key issues associated with a takeover, as well as the 
tools that companies can and must deploy as a potential target company or as an offeror in 
order to implement or defend against a takeover successfully. Here, as an accompaniment 
to the survey topics, experts from the law firm White & Case examine aspects of the take-
over process that have relevance in practice, such as drafting successful offer conditions, 
the role of investor agreements, and the defensive preparedness of the management board. 
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3.  Evaluation of preparedness for 
public takeovers

3.1. SURVEY METHODOLOGY AND RESPONSE RATE

In the spring of 2018, the Deutsche Aktieninstitut sent a survey questionnaire to the 160 
companies of DAX, MDAX, SDAX, and TecDAX in order to determine the state of prepar-
edness at listed companies with regard to takeovers. It included questions requiring a 
response from the perspective of a potential takeover target and from that of a (poten-
tial) offeror in a takeover process. Relevant survey issues included drivers on the takeover 
market, assessment of the likelihood of the company itself becoming the target of a take-
over, preparatory measures for the event of an approach by an offeror, dealing with activ-
ist shareholders, details about the takeover strategy, and regulatory obstacles in the case 
of cross-border corporate takeovers. 

Of the 160 companies polled, 53 responded, which corresponds to a response rate of 33 
per cent. However, the evaluation only considered the 44 questionnaires that were com-
pleted in full. Of these responses, 12 were from DAX companies, 14 from MDAX companies, 
9 from SDAX companies, and 9 from TecDAX companies.

Of the total number of companies in each index, 40 per cent of DAX companies responded, 
compared with 18 per cent of SDAX companies, meaning that large companies were 
over-represented in the survey response rate (see Figure 1). Since smaller companies have 
fewer staff available to take part in such surveys, this distribution is unsurprising, even 
though the like lihood of a takeover tends to rise with falling market capitalisation, particu-
larly on the SDAX and TecDAX. Where meaningful, the following analysis differentiates 
between index affiliation when analysing the responses in order to be able to identify pos-
sible differences between companies of various size categories.

Fig. 1: Response rate, differentiated by index affiliation

18SDAX

30TecDax

28MDAX

40DAX

In per cent 0 10 20 30 40 50

All answers: n=44
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Of the company representatives who filled out the questionnaire, about 70 per cent work 
in the legal department and about 25 per cent in investor relations. Since takeovers are a 
sensitive topic, the companies were assured anonymity in connection with the evaluation 
of the survey in order to increase their willingness to participate.

3.2. MAIN DRIVERS ON THE TAKEOVER MARKET

For the purposes of making a general assessment of the market for public corporate take-
overs, in the first section the survey participants were asked to give their opinion of the 
current main drivers on the market for public takeovers (see Figure 2). 

Fig. 2: Main drivers on the takeover market (multiple selections possible)

The increasing intensity of competition and the associated consolidation pressure was 
named as a main driver by 61 per cent of the survey participants, followed by the favour-
able environment on the capital markets and low interest rates (59 per cent) and high cash 
reserves in companies (55 per cent). This shows that acquisitions of other companies are 
viewed as a strategic necessity in order to boost competitiveness, with implementation 
being facilitated by the currently favourable financing environment. This applies across 
the board to all companies, irrespective of their index affiliation.

The fact that only about a third of survey participants said that demand from financial inves-
tors was a main driver by confirms that compared with other countries, financial investors 
have so far played a less important role on the German market. Prominent examples from the 
past two years, such as the takeover of Stada by Bain/Cinven and of GfK by KKR, should not 
obscure the fact that only 17 per cent of all takeovers in Germany were carried out by financial  
investors. During the same period, financial investors in the UK made public takeover offers 
roughly twice as often. Especially in the case of the private equity sector, reluctance to do 
so is probably due to the challenging regulatory environment in Germany – even after  
successfully completing a public takeover, this environment also makes the ensuing full 
integration, if nothing else, at least more expensive (see Section 2, p. 80 et seq.).

In per cent 0 10 20 30 40 50 60 70

All answers: n=44

55High cash reserves

27Demand from  
financial investors 

20Regulatory and  
economic megatrends 

59
Favourable environment  

on the capital markets  
and low interest rates

61
Increasing intensity of  

competition and increasing  
consolidation pressure
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However, there are significant differences between the indexes in terms of how the importance 
of financial investors is judged. Of TecDAX companies, 44 per cent see financial investors 
as a main driver, whereas less than a fifth of DAX companies do so. Because of their high  
market capitalisation, DAX companies likely feel less vulnerable to financial investors. In 
addition, financial investors formerly focused mainly on technology companies because 
of the belief in their high potential for growth.

A fifth of those surveyed, including nearly one-third of SDAX companies, identified regula-
tory and economic megatrends that can have an impact on business models as a main driver. 
This suggests that, because of their lower capacities, smaller companies in particular are 
struggling with the increase in regulatory requirements concerning the value-added chain 
and with economic megatrends, like increasing digitalization. This may also be attributable  
to the realignment underway in highly regulated industries, such as the energy industry. 
Conversely, basic regulatory conditions in the areas of foreign trade law and antitrust law, 
which have in part recently been tightened, are probably seen by many as more of a hurdle  
than as a driver for takeovers.

3.3.  TARGET COMPANY:  
TAKEOVER LIKELIHOOD AND STATE OF 
PREPAREDNESS

3.3.1. Takeover likelihood

The extent to which companies adopt strategic (preparatory) measures in order to respond 
to “friendly” or “hostile” takeover offers depends on how likely they consider that such an 
offer will be made (see Figure 3).

Fig. 3: Expectation that a takeover/hostile attack will occur in the next three years

In per cent 0 20 40 60 80 100

9Total (n=43) 65 521

22TecDAX  (n=9) 56 22

11SDAX (n=9) 56 1122

79MDAX (n=14) 14 7

9DAX (n=11) 64 27

■ Virtually out of question     ■ Unlikely      

■ Likely     ■ Very likely All answers: n=43
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Three-quarters of survey participants do not expect a takeover of their own company,  
considering this to be either “virtually out of the question” (9 per cent) or “unlikely” (65 per 
cent). In view of the large number of public takeovers in the past – roughly 20 per year in 
Germany alone – this position is surprising. That is true even if one assumes that, because 
of their legal form as a partnership limited by shares (KGaA) or their particular shareholding 
structure (i.e. they have an anchor shareholder or a small number of shares in free float), a 
certain number of companies are in fact not ideal takeover candidates. Accordingly, there 
is a certain degree of discrepancy in perceptions, which will be examined in detail later.

Twenty-seven per cent of DAX companies and 22 per cent of TecDAX companies consider a 
take over to be likely. However, none of these companies indicated that a takeover was very 
likely. Only one MDAX company and one SDAX company chose “very likely”.

Even regional distribution

The companies that consider a takeover to be (very) likely were also asked about the region 
where a potential offeror might come from (multiple selections were possible). Half of the 
responding companies listed Germany, the U.S. – which is surprising, given the often rigid 
approach by the Committee on Foreign Investment in the US (CFIUS) (see page 25 et seq.) 
– and China. By contrast, other EU countries were listed less frequently (about 40 per cent). 
On the other hand, no company is currently anticipating an offeror from the UK, which will 
soon be leaving the EU. 

The relatively equal distribution across the various regions indicates that global operators  
expect potential offerors from anywhere in the world, i.e. they do not see any specific 
regional focus. However, there are differences depending on index affiliation. For DAX 
companies, potential investors from the EU as well as the U.S. are the main concern. On 
the other hand, two-thirds of SDAX and TecDAX companies anticipate Chinese offerors 
(however, only three companies in each index answered this question). This confirms the 
observed trend that Chinese investors have so far been interested in smaller companies 
in the technology sector. This has already prompted German and European legislators to 
tighten foreign trade law, although at the European level such plans are still only under 
consideration (see section 2, p. 89 et seq.).

Approach by potential offerors

The responses by survey participants about whether their company has been actively 
approached by an offeror stand somewhat in contrast to their own assessment of the risk 
of a potential takeover. Even if an approach does not necessarily lead to a takeover, this 
nevertheless provides an indication of the likelihood of a takeover. In fact, 39 per cent of 
survey participants answered yes to this question. However, only about one-quarter of those  
surveyed consider a takeover to be likely (see Figure 3).

The discrepancy between the company’s own assessment of takeover likelihood and the 
extent of approaches that have been made by offerors is particularly large among TecDAX 
and SDAX companies. Two-thirds of TecDAX companies and one-half of SDAX companies 
have been approached by potential offerors in connection with a possible takeover offer. 
But only a third of SDAX companies and just a quarter of TecDAX companies consider a 
takeover to be (very) likely. This shows that smaller companies rather than larger ones 
tend to be viewed as takeover candidates by potential offerors but that these companies,  
compared with larger issuers, also tend to underestimate the risk of a takeover.
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Nearly 90 per cent of offerors that have approached companies in the past were strategic  
offer ors, whereas only 35 per cent were financial investors (multiple selections were possible). 
This is consistent with the position taken by most companies that they consider strategic 
considerations to be a main driver on the takeover market, i.e. that the response to increasing 
competitive pressure and the associated consolidation pressure is to acquire companies 
(see also Figure 2, above). Financial investors make short-term investments in companies  
through public takeovers, ultimately with the aim of optimising returns. Therefore,  
financial investors are a particular concern for TecDAX companies, which are often seen 
as having a considerable potential for gains in the price of their stock. Three out of five 
TecDAX companies that answered this question indicate that they have been approached 
by financial investors. 

By contrast, the survey participants indicate that family offices are a negligible group as 
potential offerors, although they can be useful as part of a stable shareholder basis for the 
purpose of preventing takeovers. 

3.3.2. Company’s preparedness for a takeover situation

As nearly 40 per cent of survey participants have been approached by a potential offeror, the  
question arises as to the preparatory measures than companies take for a takeover situation.  

Measures to assess takeover risk

The majority of companies consider most measures and information sources that facilitate 
an assessment of the likelihood of a takeover attempt and its chances of success to be at 
least quite important (see Figure 4).

Fig. 4: Measures/information sources for estimating takeover likelihood  

In per cent 0 20 40 60 80 100

12 26 33 17 12Talking with potential offerors

10 52 26 210Analysing attacks on  
other companies

19 31 10733Analysing measures with  
capital market relevance

31 40 2224Analysing relative performance

31 45 512 7Identifying and analysing  
potential offerors

33 38 5 221Evaluating analyst reports and 
feedback from investors

64 26 2 25
Analysing the company’s own  

stock price, shareholding structure, 
and buying and selling prices

■ Very important     ■ Quite important     ■ Less important  
■ Not important     ■ n/a All answers: n=42
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Nearly two-thirds of companies indicated that the most important measure for assessing 
takeover likelihood is analysing their own stock price and shareholding structure, including 
consideration of key investors’ buying and selling prices. It is apparent from practice that 
this analysis is performed on a continual, standardised basis as part of investor relations.  

By comparison, the other measures/information sources listed in Figure 4 are viewed as  
considerably less relevant by the survey participants. Roughly one-third of survey partici-
pants indicate that is it very important to analyse analyst reports and feedback from investors  
at roadshows, to analyse relative performance in comparison to peers, and to identify and 
analyse potential offerors. Accordingly, it may be assumed that the companies use these 
customary measures to regularly analyse their vulnerability as a potential takeover target. 
However, it is surprising to find that evaluating analyst reports and feedback from investors  
at roadshows is considered to be less important or not important by a little more than 
one-quarter of survey participants. Although it must be assumed that analyst reports and 
investor feedback are the main sources of information for investor relations managers 
in their daily work, there are no significant differences between the responses by survey  
participants working in the investor relations department and those working in other areas 
of the company, particularly the legal department. 

One out of five survey participants consider other measures, such as analysing measures 
with capital market relevance (e.g. capital measures, M&A activities), to be very important, 
and one out of ten consider talking with potential offerors and analysing attacks on other 
companies to be very important. 

Analysing the company’s own stock price is considered to be very important by the survey 
participants in equal measure irrespective of index affiliation, with slightly lower results for 
SDAX and TecDAX companies. By contrast, there are differences with regard to the other 
measures: DAX and MDAX companies tend to assign much greater weight to the other 
measures/information sources in Figure 4 than the smaller TecDAX and SDAX companies 
do. On the one hand, this finding makes sense, since larger companies tend to have appro-
priate resources for implementing these measures. On the other, the result is surprising, 
since according to the information provided by TecDAX and SDAX companies, they have 
been approached by potential offerors more frequently on average. Because this indicates 
that is it precisely these companies that are potential takeover targets, the implemen tation 
of corresponding precautionary measures should be very important to them (see page 15 
et seq. above).

Organisational and legal measures

In addition to assessing takeover likelihood, it is important to be able to respond quickly with 
suitable measures in the event of an unexpected approach by a potential offeror. In prac-
tice, many companies have made preparations for the event of such an approach, but with  
different degrees of intensity and with different measures (see Figure 5, as well as section 
2, p. 31 et seq. and p. 39 et seq.).  
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Fig. 5: Preparatory measures for responding to an unexpected approach by a potential offeror

A now standard preparatory measure is the drafting of a detailed defence manual that  
sets out the measures to be taken, above all, within the first 48 hours following an approach  
by a potential offeror. A quick response is essential, irrespective of whether the offeror is 
considered friendly or hostile. Nearly all survey participants consider such a defence manual  
to be very important or quite important. In terms of index affiliation, however, there are 
clear differences with respect to the assessment. Roughly three-quarters of DAX and MDAX 
companies consider a defence manual to be very important. By contrast, only a third of 
TecDAX companies and a quarter of SDAX companies feel the same way. Smaller companies  
in particular are apparently either unable or unwilling to dedicate the resources for making  
time-consuming preparations for a potential takeover, even though the likelihood of a take-
over is much greater for them than for larger companies. 

The following measures are considered to be very important or quite important by 80 per 
cent of survey participants: discussing takeover and defensive measures on the supervisory 
board or in a committee established by it for this purpose, assigning responsibility for take-
over issues to a member of the management board, maintaining a list of possible anchor 
investors (known as white squires), precautionary drafting of a communications plan with  
message templates, and analysing potential scenarios with insider trading implications as 
well as decision-making parameters for a possible exemption from the duty to report on 
insider trading to the German Federal Financial Supervisory Authority (BaFin).

■ Very important     ■ Quite important     ■ Less important  
■ Not important     ■ n/a 
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DAX and MDAX companies also tend to consider these measures to be more important 
than do the SDAX and TecDAX companies. However, there are a few surprises, such as with 
regard to the importance of a clear assignment of responsibility for takeover issues to a 
member of the management board. More than two-thirds of MDAX companies describe 
this as being very important, whereas only 18 per cent of DAX companies feel the same 
way. All SDAX companies consider it very important or quite important to maintain a list of 
potential anchor investors, whereas only 45 per cent of DAX companies share this view. This 
assessment is probably attributable to the fact that smaller companies are more likely to 
be confident of being able to find a potential anchor investor than would be the case with 
larger companies with higher market capitalisation. In practice, however, it has become 
apparent that after an approach is made by a potential offeror, it is normally too late to 
begin contacting possible anchor investors (see section 2, p. 39 et seq.). On the whole, these 
responses by the survey participants show that a minimum standard has been established 
with regard to preparing for a potential approach by an offeror. 

By contrast, preventive measures that go beyond this minimum standard and require 
detailed analyses are considered to be less important or not important by more than a third 
of issuers (see Figure 5). This is the case with the preparation of a list with specific criteria 
for evaluating likely potential offerors and their takeover offers. Surprisingly, nearly half the 
survey participants feel that this is less important or not important. This is consistent with 
the fact that more than two-thirds of survey participants have not created such a “wish list” 
with non-negotiable points or a list of “acceptable” offerors, nor are they planning to do so. 

Survey participants apparently underestimate the benefits of this tool. Such a “wish list” 
helps the company to be certain of its own requirements when confronted with the stress  
scenario of a takeover offer. In most cases, it clearly improves the company’s ability to 
respond, which is beneficial particularly when a takeover is classified as hostile. At the same 
time, an (investor) agreement or a business combination agreement (BCA) that builds on 
such a list (see section 2, p. 39 et seq.) can be a key component of takeover negotiations. A 
catalogue of criteria prepared carefully and with the inclusion of all relevant decision mak-
ers can serve as a guideline and basis for BCAs and enable arguments to be made in a con-
sistent manner, particularly where approaches are perceived as hostile.

3.4.  EXCURSUS: PREPARATIONS FOR DEALING WITH 
“ACTIVIST SHAREHOLDERS”

Companies must prepare themselves not only for situations in which where they become the 
target of a public takeover but also for dealing with activist shareholders in a constructive 
manner. Whereas a takeover is associated with acquisition of a substantial holding of more 
than 30 per cent, which enables corresponding control, activist shareholders are usually not 
interested in a takeover but in pursuing shorter-term goals of maximising returns. Ac  tivist 
shareholders seek to influence business policy, corporate strategy, and/or management  
board and supervisory board composition with a considerably smaller shareholding,  
normally an investment that is far below the amount needed to form a blocking minority 
at the general meeting of the shareholders. In order to achieve their goals, they also resort 
to public campaigns. 
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In doing so, they often form alliances with other shareholders, since “long-only” investors, 
who had previously tended to be somewhat passive, also see the benefit of the related 
impact on the stock price that is typically associated with an investment by activist share-
holders. In some cases, therefore, an initially isolated attack by an activist shareholder and 
the public attention it brings can result in a takeover situation. The developments at Stada, 
for example, show how these events can evolve rapidly. At least at the start of the investor 
campaign, the company, which was manifestly unprepared, was confronted with a contest 
between the interests of various shareholders. 

During a public takeover offer, specialised activist shareholders, particularly in Germany, 
often threaten to block planned structural measures, such as approval of a domination agree-
ment. In doing so, they essentially exploit arbitrage opportunities that exist between the 
indemnity payable under IDW S1 (“Principles for the Performance of Business Valuations”, 
published by the Institute of German Public Auditors) and the calculated takeover price 
specified by the German Securities Acquisition and Takeover Act (WpÜG) plus premium. 

Therefore, when dealing with activist shareholders, it is important to analyse the potential 
points of attack on the company, to compare the published targets with their actual achieve-
ment, and to maintain lines of communication with all shareholder groups. The survey 
reveals that more than half of companies are specially prepared for dealing with activist 
shareholders and thus have correctly assessed the problems described above (see Figure 
6). The prominent reporting on this issue recently has apparently prompted management 
to place greater emphasis on warding off attacks by activist shareholders than on making 
extensive preparations for a takeover.  

Fig. 6: Arrangements for dealing with activist shareholders

Nearly half the survey participants communicate with critical institutional shareholders, and 
40 per cent continually prepare analyses of potential points of attack (such as business and 
stock-price performance, corporate governance, communications, etc.). However, roughly 
a quarter of survey participants eschew this added effort and indicate that they have not 
made any further arrangements beyond normal preparations for responding to potential  
approaches by offerors in a takeover situation. This is the case with two-thirds of SDAX  
companies, which suggests that smaller companies in particular lack the resources to imple-
ment the corresponding measures and, perhaps, also the experience needed to prevent or 
deal with activist shareholders.
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3.5.  TAKEOVERS AS PART OF THE GROWTH STRATEGY – 
THE OFFEROR PERSPECTIVE  

Listed companies not only make preparations for their role as a potential target company 
but also view the acquisition of listed companies as an essential component of their growth 
strategy. The majority of survey participants, i.e. two-thirds, strive for a mixture of organic 
and external growth, whereas less than a third primarily seek to achieve growth organically. 

Only one-third of companies indicate that they prefer private M&A transactions because 
of the lower publicity impact (see Figure 7).

Fig. 7: Aspects of the M&A strategy

With regard to the selection of potential acquisition targets, half the survey participants 
indicate that they regularly analyse possible takeover candidates. Somewhat more than 
a third have examined in detail the takeover of a listed company, and about one-fifth can 
even conceive of a hostile takeover. However, only a few companies indicate that they have 
a detailed set of specifications for selecting potential takeover candidates. 

More than 60 per cent of DAX companies regularly analyse the market for potential takeover  
targets and have examined the takeover of a specific listed company. A hostile takeover is 
described as conceivable by one-third of DAX companies. SDAX companies are the least 
interested in takeovers, whether private or public offers. This confirms the assumption that 
large, globally operating companies and groups are more likely to be an offeror and are not 
put off by the publicity associated with a takeover offer. It is also apparent that for smaller 
companies, public takeover offers constitute extraordinary, transformative events, and they 
are therefore less the focus of their strategic efforts than is true of large companies. That 
applies equally to their potential role as offeror and as target company.

A comparison with the statements concerning the assessment of their own takeover likeli-
hood shows a slight discrepancy, depending on whether statements are made as an offeror 
or as a potential target of a takeover (see Chapter 3.3.). Where the companies are surveyed 
as a potential offeror, more than 50 per cent indicate that they regularly analyse suitable 
takeover candidates. In other words, they are definitely willing to acquire other companies 
through a public takeover offer. By contrast, however, nearly 75 per cent of survey partici-
pants consider a takeover of their own company to be unlikely or virtually out of the question. 
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Despite the global nature of the markets, 80 per cent of survey participants indicate, irrespective  
of their index affiliation, that their potential takeover targets are located in Germany  
(multiple selections were possible). Only slightly more than a half see them in other EU 
countries, slightly more than a third in the U.S., and one-fifth in the UK, other non-EU coun-
tries, or China. DAX companies operate globally, and their potential takeover targets are 
spread equally across the various regions, with other EU countries predominating slightly 
and in the wake of the Brexit decision only 20 per cent reported being interested in take-
over targets in the UK. Nevertheless, it is evident from practice that when companies per-
form in-depth studies of potential offerors for their own company and/or the possibility of 
making an offer for competing target companies, attention focuses very quickly on inter-
national firms.

3.5.1. Preparing for a public takeover offer

Required information

Prior to making a public takeover offer, the offeror normally obtains information about the 
target company. Particularly in the case of listed companies, numerous publication duties 
under securities law make it easier to obtain this information, which results in broad trans-
parency about the revenue position of the relevant target company. 

Nevertheless, more than two-thirds of survey participants indicate that in preparing for a 
public takeover, the minimum internal requirement is performing (limited) due diligence 
that goes beyond the information provided in compliance with the legal public reporting 
duties. In deciding about due diligence in advance of the transaction, many companies 
now apparently apply a standard for public takeovers that exceeds the publicly available 
information basis prescribed by law.

However, nearly a third of companies would rely solely on publicly available information, 
as is confirmed by the information in Figure 7 with respect to hostile takeovers. In the case 
of a hostile takeover, it is essentially impossible to perform due diligence, because this  
presupposes the consent and cooperation of the target company.

Financing the takeover offer

In preparing for a public takeover, it is essential to make sure that the corresponding financ-
ing is available, a requirement which also finds expression in the provisions of the German 
Securities Acquisition and Takeover Act (WpÜG). Accordingly, before publishing the offer 
document, the offeror must ensure that the necessary means for performing the offer in 
full are at its disposal at the time at which the shareholders’ claim for payment falls due. 
It must submit the corresponding confirmation by a bank or an investment services com-
pany (see also section 2, p. 75 et seq.).  

Sixty per cent of survey participants state that a necessary component of the financ-
ing of a potential takeover are cash reserves that are sufficient to pay at least a part of 
the purchase price (multiple selections were possible). Nearly half have prepared for  
a potential takeover by obtaining a credit commitment from a bank consortium. Almost 
40 per cent of survey participants who can see themselves as potential offerors have not 
taken any measures to secure financing thus far. This statement can be interpreted as  
meaning that survey participants with sufficient cash reserves wait until a takeover plan 
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has taken concrete shape before seeing a need to secure that plan through outside  
financing. They wait until that point, before obtaining the financing confirmation from a 
bank which is necessary for the takeover offer.

The high relevance of cash reserves indicated from the offeror perspective in the survey  
confirms the assumption that a high amount of cash is the third-highest driver of take-
overs (see Chapter 3.2.). Cash reserves notwithstanding, one-half of DAX companies 
and SDAX companies – i.e. the largest and the smallest companies that took party in the  
survey – have not yet made any outside financing arrangements. 

Increasing transaction certainty

When preparing a takeover offer, companies often take a variety of steps in advance in order 
to increase the prospects for the success of the planned transaction (see section 2, p. 39 et 
seq. and p. 56 et seq.). 

Fig. 8: Measures to increase transaction certainty (multiple selections possible)

Seventy-eight per cent of companies indicate that they place importance on the conclusion 
of a business combination agreement (BCA) or an investor agreement (see Figure 8). This 
result is unexpectedly high, since such agreements to increase transaction certainty have 
not been commonly encountered on the German takeover market in the past. However, it 
is probable that BCA negotiations are not always made public, meaning that the market 
overview here is incomplete. 

The desire to conclude a BCA is consistent with the response by survey participants on break 
fees, which are often agreed upon in connection with a business combination agreement. 
By agreeing on a break fee, the parties mutually undertake to bring the transaction to a  
successful close and to take the steps necessary for this. 

A detailed analysis of the survey results shows that DAX companies are more likely to make 
use of the foregoing tools to increase transaction certainty. Nearly every DAX company would 
conclude a BCA with a substantial break fee, and half would include irrevocable undertakings. 
One of the main reasons for this is probably the more intensive investor communications in 
larger companies, which facilitates the conclusion of irrevocable undertakings, i.e. binding 
commitments by shareholders to tender their shares after publication of the takeover offer. 
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Another interesting aspect is that more than one-half of survey participants consider it 
important to engage in sufficient stakebuilding in advance of the takeover, even though 
in the case of a listed company, a holding of more than 3 per cent has to be notified. Also, 
by expanding the reporting duty, the legislators have closed the window for hidden stake-
building using derivative financial instruments. In order nevertheless to be able to engage 
in stakebuilding in conformity with the law, companies often hold parallel discussions with 
individual blockholders, which ideally are then made public in the case of a successful out-
come on one or two successive days as multiple notification thresholds are exceeded.

3.5.2. Takeover obstacles and threshold values

Requirements under investment control law 

When preparing for a corporate takeover, the offeror and, ideally, also the target company, 
must determine whether regulatory approval is needed for the takeover. This can take the 
form of merger control procedures under antitrust law, investment control approvals, and, 
in the case of the acquisition of financial services institutions, so-called holder control  
procedures. 

Merger control, which is designed to prevent the creation of structures that are mono-
polistic or distort competition, exists in numerous jurisdictions. In addition, cross-bor-
der mergers often require the approval of investment control authorities. In Germany, the  
Federal Ministry for Economic Affairs is responsible for reviewing acquisitions by non-EU/
EFTA acquirers for conformity with foreign trade law. These approval procedures are in place 
in a number of countries for security reasons in order to protect special know-how and  
technologies. For instance, corporate acquisitions in certain sectors in the area of key  
technologies or the defence industry are subject to review for conformity with foreign trade 
law (see also section 2, p. 89 et seq.).

Figure 9 illustrates the degree to which the survey participants consider investment  
controls in key markets to be an obstacle to cross-border takeovers. Chinese capital controls 
are considered particularly onerous, with nearly one-fifth of survey participants describing 
them as a significant obstacle and another third as an obstacle. This assessment is likely 
based on the notion that Chinese investors are currently active on international markets, 
but it is very difficult for German companies to acquire Chinese firms due to the substan-
tial legal hurdles.
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Fig. 9: Assessment of various investment control regimes

This lack of reciprocity in terms of foreign investments prompted several European countries 
(including Germany and France) to launch an initiative to promote a uniform investment con-
trol procedure at the European level. Although the corresponding draft EU Regulation that 
was subsequently presented by the EU Commission in September 2017 has not yet entered 
into force, nearly 40 per cent of survey participants consider an EU-wide foreign trade  
regulation to be an obstacle, even though Germany, together with France and Italy, is among 
the countries that officially welcomed the draft. This political assessment is apparently not 
shared by a large number of survey participants. 

By contrast, it came as a surprise that less than one-third classified the interventionist 
measures of the Committee on Foreign Investments in the United States (CFIUS) as an 
obstacle. The number of CFIUS control procedures has increased considerably of late. U.S. 
President Trump again prohibited another planned acquisition recently (of Qualcomm by 
Broadcom), and in December 2017, former U.S. President Obama blocked the takeover of  
Germany-based Aixtron SE by a Chinese investor. There is no reason to expect that this  
trend will reverse direction – given that U.S. President Trump, in particular, is growing  
increasingly fond of this tool, the opposite is more likely to be the case. 

The survey participants appear to underestimate the effects of CFIUS investment  
controls: In particular, it is probably not widely known that CFIUS can launch a control  
procedure on its own initiative even where just one business unit of a Germany-based  
company operates in the U.S.

By contrast, only about one-fifth view German Foreign Trade law, which was tightened  
by an amendment to the German Foreign Trade Regulation (AWV) in mid-2017, as an obstacle,  
meaning that the survey participants consider German investment control to be the least 
problematic procedure. 

Minimum acceptance thresholds and integration measures

The aim of every takeover is to acquire a shareholding in the other company that is high 
enough to ensure a corresponding majority for votes on important decisions at the  
company’s general meeting. Many decisions at the general meeting, such as the appointment 
of members to the supervisory board, require a majority of 50 per cent of the voting share 
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capital, or even less if fewer shareholders are present. Other decisions can be thwarted by 
a blocking minority. 

By contrast, at least 75 per cent of the share capital represented at the time the resolution 
is adopted is needed for key structural measures aimed at integrating the acquired  
company (see section 2, p. 80 et seq.). The same applies to the approval of the conclusion of a  
domination and, if appropriate, profit-and-loss transfer agreement. Whether additional 
shares in the company need to be acquired depends on the strategic motives for the  
transaction. A squeeze-out of the remaining shareholders in accordance with the 
Transformation Act requires a vote of 90 per cent, and a squeeze-out in accordance with 
stock-corporation or takeover law requires a vote of 95 per cent. 

Given the number of voting shares needed for integration measures, many offerors make 
their takeover offer subject to the permissible condition of reaching a minimum accept-
ance threshold (see section 2, p. 80 et seq.). If the statutory minimum acceptance thresh-
old is not reached by the end of the acceptance period, the contingent offer will not be 
closed. Nearly one-fifth of potential offerors surveyed seek to acquire at least 50 per cent 
of the shareholding and would provide for a corresponding minimum acceptance thresh-
old in a takeover offer. This is consistent with the response that with respect to the planned 
integration measures, 25 per cent consider the rules for a de facto group to be sufficient. 

By contrast, nearly one-third seek to acquire 75 per cent, and 35 per cent as much as 90 per cent  
of the share capital of the company taken over in order to secure the corresponding voting 
majority at the general meeting. For 70 per cent of survey participants, one integration 
measure that should be implemented after the takeover process ends is the conclusion of a 
domination and, if appropriate, profit-and-loss transfer agreement with the target company. 
More than half seek to achieve 100 per cent ownership at a later date by squeezing out the 
remaining shareholders in exchange for a cash settlement (Squeeze-out). Fifteen per cent 
of survey participants indicate that a minimum acceptance threshold is not a prerequisite 
for a takeover offer.

While it is understandable the companies want to acquire a 90 per cent shareholding stake 
in connection with a public takeover, this is usually not feasible in practice, particularly in 
the case of large companies with a high number of shares in free float. Nevertheless, one-
third of DAX companies pursue this objective. In addition, all DAX companies indicate that 
they hedge the offer with a minimum acceptance threshold, whereas 40 per cent of SDAX 
companies do not. 

In order to reach the threshold, e.g. for a squeeze-out, companies are increasingly finding 
themselves forced into playing a game of “price poker” with (often activist) shareholders 
who have stocked up on shares at the last minute, mindful of the upcoming integration 
measures following the takeover. This can constitute a de facto obstacle to integration. 
However, a thorough examination of this issue is necessary here, particularly with respect 
to the envisaged minority protection, including whether there is a need for supplemental 
regulation by the legislators.  

3.6. ROLE OF CONSULTANTS

Both as potential target company and as offeror, the companies rely on the expertise of out-
side consultants during various phases of the takeover process. Depending on the phase 
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of the process and the affiliation with a certain index, the companies rate the importance 
of each consultant differently. 

Fig. 10: “Reserving” a consultant well in advance 

In connection with preparatory actions for a potential takeover attempt, nearly half of the 
companies consider it very important to “reserve” a law firm and an investment bank well 
in advance so as to be able to draw on their expertise quickly if the company decides to 
proceed with a takeover offer. Engaging an audit company is considered somewhat less 
important. By contrast, only one-fifth of survey participants consider it important to ensure 
the services of a communications agency well in advance. This indicates that the compa-
nies underestimate the importance of a professionally managed communications strategy 
and its timely implementation. 

It is essential to engage an outside consultant for a fairness opinion, which 90 per cent of 
survey participants would obtain in order to confirm the valuation of their company. For 
preparation of the legally mandatory reasoned statement that must be submitted by the  
management board and the supervisory board, either jointly or separately, it has become firmly 
established practice on the market to obtain an outside fairness opinion in order to evaluate 
the reasonableness of the offer price (see part 2, p. 50 et seq.). Two-thirds of those surveyed 
feel that one fairness opinion for the management board and supervisory board collectively is  
sufficient, whereas one-third would commission two separate fairness opinions for the  
management board and the supervisory board. It is also apparent that there is a trend 
among larger companies to obtain a separate fairness opinion for the supervisory board. 
One-half of the DAX companies would obtain two separate fairness opinions in the case 
of a take over in order to prepare the reasoned statement concerning the takeover offer.

For drafting the fairness opinion, nearly 60 per cent of companies would engage an invest-
ment bank, one-third, an audit company, and only one in ten, an independent consulting 
firm. These figures are somewhat different when looked at by index affiliation. In particular, 
SDAX and TecDAX companies would tend to engage an auditor, whereas four-fifths of DAX  
companies prefer an investment bank.
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All the survey participants say that as offeror in a potential takeover they would rely on the 
expertise of a law firm, 90 per cent on an investment bank, 63 per cent on an audit company, 
and 43 per cent on a communications consultant. The fact that out of the aforementioned 
types of service provider, the survey participants listed communications consultant the least 
shows that companies tend to ascribe less importance to communications issues in the con-
text of a takeover. Since in the past possible takeover targets have been presented to the survey  
participants by investment banks (84 per cent), followed by M&A consultants (49 per cent), 
these are rated as considerably more important. 
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SECTION 2 – RECOMMENDATIONS FROM 
LEGAL PRACTICE

1.    Defensive Preparedness of a Listed 
Company as a Management Board 
Duty

Dr. Lutz Kraemer Dr. Alexander Kiefner 
White & Case LLP  White & Case LLP

In recent years, corporate takeovers have become respectable in Germany, as have aggres-
sive attacks by activist shareholders on management boards and supervisory boards of  
prestigious listed companies. Hostile takeovers and sometimes personal attacks on 
long-serving management board members are no longer considered disrespectful. Rather, 
institutional investors often tend to view them sympathetically in terms of the short-term 
opportunities they offer with respect to stock price. 

In this environment, the management board faces the permanent task of having to be  
capable of fending off possible strategic acquirers, as well as being equipped to deal with 
financial investors and attacks by activist shareholders. Owing to the accompanying (online) 
media campaigns, the time for responding to possible attacks is becoming steadily shorter. 
In the first 48 hours, shareholders and other stakeholders, as well as customers, suppliers, 
company employees and important political actors in the given corporate sector, especially 
on the employees’ side, gain an indelible impression of the management board’s defensive 
preparedness and readiness vis-à-vis offerors and/or activist shareholders. 

Takeovers in recent years, both successful ones and those that failed spectacularly, have 
shown that the comprehensive defence manuals, formerly prepared by law firms and invest-
ment banks, offer little guarantee that a response will be timely, informed and, in tactical 
terms, sufficiently flexible. Therefore, the following will first discuss suitable measures for 
preparing for a surprise approach by potential offerors, and then in a second step address 
how to prepare for activist shareholders, whose campaigns, depending on their direction 
and make-up, can also culminate in a takeover offer or follow after closing of such offer 
(see 1.4., p. 37).
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1.1. KEY ELEMENTS OF DEFENSIVE PREPAREDNESS

Essential for defensive preparedness is, first and foremost, the establishment of a core 
defence team to ensure that an offer and its valuation, including strategic alternatives, will 
be analysed professionally and that internal and external communications will be appro-
priate. Typically, the team includes at least one member from each of the Strategy, Finance, 
Investor Relations, Legal, Communications/Media and Controlling departments. In addition, 
it is highly advisable to keep key external consultants in “stand-by mode”, particularly from 
an investment bank, legal advisors and from a communications agency. This ensures that if 
defensive efforts are necessary, the terms will be much more favourable than in the case of 
ad-hoc mandates, which would tie up much-needed resources at the wrong time. Other-
wise, especially during the important orientation phase, the management board deprives 
itself of the ability to rely on consultants that are familiar with the company when taking 
stock at the initial meeting of the preparations that have been made and the actions that 
need to be taken. The controlling question who should not be involved on the offeror’s side 
helps in order to choose the right investment bank. Finally, the supervisory board should 
also be kept informed in general terms about the course of events, as well as about the 
duties incumbent on the management board and the supervisory board during a corpo-
rate takeover. This also includes the establishment of a transaction committee at the super-
visory board level to assist with a rapid response. 

1.1.1. Scenarios and preparation for discussions  

Good and practical preparation begins with analysing the various scenarios of a possi-
ble approach. In this regard, it makes little difference whether the management board is 
approached by a financial investor, a “club” of financial investors or a strategic competitor. 
More important for the correct response and appropriate preparation for discussions is  
the ability to determine why the prospective offeror is looking to start discussions. This is 
normally broken down into a “testing the waters” approach, a friendly offer or a hostile offer 
with normally very brief advance notice prior to the (threatened) announcement, known 
as a “bear hug”. Under the first two scenarios, the management board generally can main-
tain control over the content, progress and, above all, timeline of the discussions. But in 
the latter case, the offeror has to be evaluated very quickly, along with the offer itself, its 
likelihood and any consequences of a successful defensive battle. 

For the first two scenarios of a fundamentally friendly offer, the company should deter-
mine in advance, at least in abstract terms, the moment when it will consider an offeror’s 
approach as insider information and when it can be considered entitled to postpone the 
notification of such insider information. Even though the precise facts and circumstances 
need to be known in order to make a definitive evaluation, the company would be well 
served, particularly in the initial stress phase, by thoroughly addressing this issue and  
creating a matrix containing the criteria that are important for a target company with respect 
to exceeding the 50 per cent-likelihood threshold that triggers disclosure duties. Therefore, 
in the “testing the waters” and “friendly offer” scenarios, it is also advisable to coordinate 
the assessment both internally and with consultants in order to be able to limit the subse-
quent specific evaluation to new, unforeseen decision-making criteria. 

On the other hand, in the case of a “bear hug” or a direct hostile offer without prior approach, 
it remains to be seen how well the company handled prior communications with capital 
markets and how thoroughly it has prepared its external communications flow planned 
for this case. This includes ensuring that all stakeholders can be immediately notified 
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via messages tailored to them. It is also important that the management board earlier  
examined the company’s strategic or financial weaknesses self-critically. This makes it  
possible to evaluate very quickly the prospects for the success of a hostile takeover and 
especially its weaknesses. 

1.1.2. Discussion guidelines and “scripts”

In addition, it is highly advisable to ensure that all management board members are  
furnished with guidelines on how to manage discussions and that they keep these guidelines 
close at hand. In addition, the scenarios should be “played out” at least one time.  
Experience has shown that it is difficult even for experienced management board members 
to remain calm and professional when surprised by a phone call that may lead to a takeover 
offer, as well as to obtain as much information as possible from the caller without making 
any commitments or preliminary arrangements. It is also necessary, particularly when 
contacted by international financial investors or strategic offerors, for the management 
board to be aware of its fiduciary duty to the shareholders and to conduct itself accordingly 
in this unfamiliar stress situation. Brief summaries of “dos and dont’s” for the initial 
conversation have proved to be indispensable as a document to be kept close at hand,  
particularly in potentially acute takeover situations. Also advisable are so-called “call sheets” 
for recording the name of the offeror, the volume of the offer, the type of intended financing, 
and possibly also the planned timing of the offer, since in the flurry of activity surrounding 
an initial contact, the key details often get forgotten.  

1.1.3. Schedule for the first 48 hours

By contrast, schedules concerning the flow of information within the company, which 
are often prepared with great attention to detail, tend to be more theoretical in nature: 
Irrespective of whether the approach is made to the CEO, another member of the management 
board or the chairman of the supervisory board, the entire management board and the 
core defence team are to be notified. Whether and to what extent the supervisory board 
and other team members are to be included depends on how serious the potential offer 
initially appears to be, as well as on its evaluation by the management board. In addition to 
call sheets, which are crucial when contact is initially made, and dos and don’ts, experience 
shows that a detailed schedule for the first 48 hours following an approach is also both 
necessary and indispensable. This schedule should be prepared with great care and contain 
agenda items that are as comprehensive as possible, so that a checklist is available in a 
stress scenario. Attached to the schedule should be detailed drafts of press releases, ad-hoc 
announcements, and letters to supervisory board members, staff, customers, suppliers and 
political players (mayor at the location of headquarters, union representatives, regional 
government, etc.). These attachments should be prepared in both German and English so 
that when an approach is made, they can be modified to fit the specific situation and are 
ready to be sent out in both languages. 

Result from the survey:

Surprisingly, nearly one-half of survey participants consider it to be less important or not 
important to prepare a list with specific criteria for evaluating likely potential offerors.
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1.2.   DEFENSIVE PREPAREDNESS: BUSINESS PLAN 
ALTERNATIVES AND DETAILED EQUITY STORY

Thorough defensive preparedness differs from simple organisational measures for 
responding to an approach, in that the former encompasses more than purely formal 
processes and involves analysing probable strategic offerors and financial investors and 
examining plausible takeover concepts in terms of their attractiveness for the company’s 
shareholders. 

1.2.1. Investor “heat map”

Preparation also involves having the investor relations department maintain an up-to-date 
“heat map”, i.e. a list of the stock prices paid by institutional investors for their holdings, 
which makes it possible to evaluate how willing shareholders might be to sell in exchange 
for a takeover premium of e.g. 25 per cent, 30 per cent, or 35 per cent, based on their 
investor profile.  

1.2.2. Wish lists and poison lists

In addition, key competitors should be analysed with respect to their “financial firepower” 
and possible synergies in the event of a takeover, at least in general terms. For this purpose, 
it is necessary to create a “poison list”, i.e. a list of weaknesses in the company’s equity 
story, missed targets and points of attack and how best to respond to them. With proper 
attention, this list can be created in several days. Also, the company should have an action 
plan in place consisting of specific, expedited measures to improve the financial structure, 
stringent requirements concerning external communications, etc.

Finally, a “wish list” should be prepared that specifies the minimum standards for agree-
ments with a potential offeror that, in the view of the management board, appear vital 
for achieving a positive vote on a merger (headquarters, preservation of sites, brands and 
high-tech jobs, responsibility for business units, corporate governance issues, etc.).

1.2.3. Acquisitions and ordinary course of business

Particularly in sectors where acquisitions are frequent and the trend is toward market 
consolidation, the management board should maintain a list of potential acquisition targets, 
consisting of the board’s analysis of their strategic fit and appropriate valuation, as well as 
regional considerations, and document this analysis.

If an offeror makes an approach, it is then legally possible for the management board to 
continue carrying out these projects in the ordinary course of business without being 
exposed to the accusation that it is taking impermissible measures to frustrate the take-
over. In addition, the management board should report to a supervisory board commit-
tee responsible for M&A transactions concerning, at a minimum, a basic review of these 

Result from the survey:

Two-thirds of survey participants have not created a wish list with non-negotiable points 
or a list of “acceptable” offerors, nor are they planning to do so.
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acquisition targets, and also document this, since this assures that the supervisory board 
will support the management board if necessary. 

Moreover, if an offer is made that is attractive to the company’s shareholders and if a corre-
sponding value defence has little prospect of success, such acquisition projects also make 
it possible to insist on being given control over specific company divisions and granted 
seats on the future management board of the holding company following the takeover. If 
during the takeover process the management board can indicate its willingness to break 
off negotiations with the acquisition target, even where they have been underway for only 
a few weeks, this increases its leverage in negotiations with the offeror.

Furthermore, prior to publishing the reasoned statement required under section 27 of  
the German Securities Acquisition and Takeover Act (WpÜG), the management board 
and supervisory board need to consider carefully what kind of concessions to demand in 
exchange for their support for the offer. Following the takeover of Stada Arzneimittel AG,  
a positive statement is essentially a mandatory prerequisite for a successful takeover in  
Germany, at least where the offeror intends to exceed the 75 per cent threshold; this also 
gives the management board leverage even where the takeover offer is fundamentally 
attractive. Finally, intensively analysing possible acquisition targets and their profitability 
compared with the company’s own business units has the beneficial side-effect of facili-
tating and expediting the best possible response to a surprise offer. 

1.3.   WHITE KNIGHTS AND PREPARING A BUSINESS 
COMBINATION AGREEMENT  

1.3.1. Timely identification of possible white knights

With regard to defensive measures, only very few companies are concerned about identifying 
possible white knights, especially when their stock price is high. As a consequence, at least 
on the German takeover market, it does not appear that a white knight contacted by a 
target company has ever prevented a takeover offer or made one itself. Target companies 
and their consultants certainly conduct corresponding discussions. It may also be assumed, 
at least in the few cases in which the target company convened an extraordinary general 
meeting during the offer period, that the search for a white knight was the cause, for the 
general meeting since the convening of the general meeting results in extension of the 
statutory offer period to ten weeks pursuant to section 16 (3) WpÜG and, thus. gives the 
target company more time to look for a “better” offeror. Apart from the fact that in the few 
cases in which a target company convened an extraordinary general meeting (Hawesko 
AG and Pfeiffer Vacuum Technology AG), the company ended up cancelling it, there is 
normally not enough time to identify a white knight, approach it, coordinate possible 
investment prerequisites with it and then convince it to acquire a blocking minority or an 
even larger holding. The problem is further exacerbated by the significant rise in the target 
company’s stock price at that time, which deprives the white knight of any future return on 
its investment. Also, very few strategic investors are interested in becoming embroiled in 
a high-profile takeover battle in order to defend a target company. Therefore, in order be 
successful in gaining a “more agreeable” major shareholder or new investor, it is necessary 
in a takeover scenario to know exactly which candidates, with the corresponding financial 
abilities, might be interested and to have initiated discussions with them in advance.
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1.3.2. Drafting a business combination agreement

In contrast to identifying and possibly approaching white knights, which places the suc-
cessful defence of a takeover attempt in the hands of third parties and, thus, outside the 
sole control of the management board, the target company can act of its own accord and 
conclude a business combination agreement, which is a very effective way of guarantee-
ing the best possible representation of its own interests in the event of a takeover. Experi-
ence has shown that if a business combination agreement aimed at likely strategic acquirers 
has been prepared in advance with the involvement of all relevant decision makers, this  
enables the target company to document all aspects that are important to it and to pre-
sent them in the form of a “menu approach”. Such a 30–40 page draft substantially increases 
response time and persuasive reasoning, particularly in the stress scenario of a hostile 
approach. It also means that the target company’s defence team and management board 
will not “forget” any key points. Rather, they will be in a much better position to weigh them 
and, when providing the information that is invariably necessary, they will be able to con-
fine themselves to considerably fewer aspects than would otherwise be the case without 
such precise preparations. In addition, a draft business combination agreement covering 
all substantive aspects offers the advantage of guaranteeing that the offeror, as well as the 
company’s (institutional) investors and stakeholders, who take very precise note of the tar-
get company’s response and line of reasoning, will be presented with a professional image 
concerning major issues and how they are prioritised. 

Experience has shown that experienced consultants, working together with the target  
company’s core defence team, are capable of preparing a relatively complete draft of a 
business combination agreement in a few days. The relatively manageable costs for this 
intensive preparation are more than offset by the qualitative improvement this achieves in 
terms of securing the company’s position and, ultimately, reducing the psychological strain 
on management in a takeover situation. This is even more the case given that costs just for 
financial consultants, including financial communications, may normally amount to EUR 
10 million or more, depending on the size of the takeover and the duration of the process. 
Finally, a draft business combination agreement prepared with the involvement of all rele-
vant decision makers enables proper business judgements to be made, since unavoidable 
concessions and comprises can be benchmarked in a self-created template.

Therefore, from the point of view of the potential target company, it is impossible to over-
state the benefits of this additional element of takeover preparation.  

Result from the survey:

All SDAX companies consider it very important or quite important to maintain a list of po-
tential anchor investors, whereas only 45 per cent of DAX companies do.
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1.4.   SPECIAL ASPECTS ASSOCIATED WITH RESPONDING TO 
ACTIVIST SHAREHOLDERS

A positive side-effect of comprehensive substantive preparation for possible corporate 
takeovers is that it is possible to make us of professional defensive measures also against 
attacks by activist shareholders, which are now also widespread in Germany. In order to 
respond properly in a given case, it is first necessary to understand the rationale for the 
investment by activist shareholders and to identify early their investment philosophy and 
attack objective. As a rule, activist shareholders and funds are not interested in a takeover 
but instead seek to make a reasonably sized investment in order to earn a short-term profit 
from an assumed under-valuation or a purported over-capitalisation, ideally by mobilising 
other shareholders.

1.4.1.  Typical types of attack by activist shareholders and the reasons 
for them

The main types of attack by activist shareholders and the reasons for them are: 

 ■ Corporate governance-driven attacks, such as purported under-performance by the 
management board or individual management board members, weaknesses in the 
composition of the supervisory board, etc.,

 ■ strategic counter-proposals (spin-offs, extensive portfolio disposals and shifts, compre-
hensive cost-cutting measures),  

 ■ short-term financial measures that benefit shareholders (demands following stock 
repurchases, significant increase in leverage in the case of purported over-capitali-
sation, etc.), and  

 ■ so-called event-driven investments, such as to oppose larger company acquisitions. 

1.4.2. Prevention

To prevent such attacks, the company must constantly monitor its performance and its 
financing strategy and be in continuous contact with shareholders about its corporate  
governance. Similar to the “poison list” for defence against corporate takeovers, it is advis-
able for the corporate communications and investor relations departments to keep a list 
on hand at all times with critical points raised by shareholders or cited by company insiders  
as weaknesses based on current company performance. 
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1.4.3. Analysis of the method of approach and response

After an activist shareholder makes an initial investment or begins to increase its holding, 
the company should first engage qualified consultants to help analyse whether in the past 
the relevant activist had tended to make a moderate, non-public approach to the compa-
ny’s governing bodies or instead an aggressive or hostile approach by launching media 
campaigns and personal attacks on members of the management board and supervisory 
board. Since it is not unusual for the activist to demand a seat or seats on the company’s 
supervisory board, it should be ensured, particularly where a shareholder representative 
unexpectedly steps down from the supervisory board, that the vacant position is filled 
quickly by a qualified individual by means of court appointment. 

After an activist shareholder makes the initial investment, an internal task force should 
be created to analyse media and investor relations documents with respect to points of 
attack, as well as to identify possibilities for responding while avoiding inconsistencies 
where possible. It is also advisable to perform a critical analysis of the activist’s proposals 
and to undertake a benchmarking of the company’s performance that is as unbiased as 
possible. The investor community should also be contacted in order to determine whether 
the activist has or is likely to achieve support among other institutional investors and, if 
so, who those investors are. 

1.4.4. Examination of the willingness to talk

With suitable preparation, it is also advisable to engage directly with activist shareholders, 
but always bearing in mind that these talks will be quoted – possibly incorrectly – or leaked 
to the media. Finally, with the assistance of its consultants, the company should assess how 
prepared the activist shareholder is to go beyond a public presentation of its reasons and 
manoeuvre for representation on the supervisory board to push for far-reaching strategic 
changes, such as spin-offs or extensive stock repurchases. 

As is the case with what is known as the value defence against a takeover offer, when the 
company is confronted with an activist shareholder, it should focus on meeting or exceed-
ing its targets, as well as on traditional public relations and investor relations work. This is 
always the best response to aggressive attacks by these shareholders, who usually hold 
just several per cent of the company’s stock. 

Result from the survey:

Nearly one-half of companies surveyed are in communication with critical institutional 
shareholders.
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2.  Investor Agreements and Business 
Combination Agreements as a 
Transaction-Structuring Tool for 
Offerors and the Target 
Companies  

Dr. Alexander Kiefner  Dr. Lutz Kraemer 
White & Case LLP White & Case LLP

In recent years, the use of investor agreements and business combination agreements (BCAs) 
by offerors and target companies has become more frequent in Germany in connection with 
public takeover procedures. The terms of their content and structure vary widely, and the 
terminology is not always clearly defined. 

Whereas investor agreements tend to be used when a cash offer is made for the target com-
pany by a larger offeror, whether a financial investor or a strategic investor, BCAs are normally 
employed for the merger of two parties that are on equal footing, i.e. a “merger of equals”. In 
some cases, investor agreements are associated with a capital increase by the target company 
for the purpose of securing its future financing or gaining a strategic anchor investor who, 
under certain circumstances, may also be content with a shareholding below the threshold 
for control specified in takeover law. By contrast, BCAs tend to sketch out the path for inte-
grating the target company’s business into that of the strategic offeror. Depending on the 
degree to which the transaction is to be deemed as a “merger of equals”, the tool set provided 
by the applicable public takeover rules is often only one of several elements (e.g. in the form 
of a share-for-share offer) to effect the envisaged overall transaction and is used in combina-
tion with, for example, a statutory cross-border merger. Prominent examples of recent cases 
in which an investor agreement was used are McKesson/Celesio (2013/2014) and Cinven and 
Bain Capital/Stada (2017). Examples of where a BCA was used include Linde/Praxair (2017) and 
– although it ultimately failed – Deutsche Börse/London Stock Exchange (2017). 

Even though these transactions were very different in terms of their structure, intent and 
volume, what unites them is that an investor agreement or a BCA was concluded prior to 
the start of a formal public takeover procedure, thereby establishing the milestones for 
transaction implementation (deal protection) and agreeing on specific basic conditions for 
future collaboration, both in terms of substance (business protection) and personnel (corporate 
governance). Only in very rare cases, a BCA is concluded after the publication of the offer 
documentation (deal protection; example: Terex/Demag Cranes 2011). The interests and 
motivations for concluding such an agreement vary significantly between an offeror on the 
one hand and a target company on the other hand.
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2.1. THE OFFEROR’S PERSPECTIVE

Whether a financial investor or a strategic investor, an offeror is primarily interested in enter-
ing into an agreement prior to the start of the formal takeover procedure to ensure that 
it is brought to a successful conclusion. At its core, the agreement is generally designed 
to gain the support of the target company’s management at an early stage and, thus, to 
underscore the impression that the offer is friendly. On the one hand, this may be impor-
tant in order to achieve an acceptance rate for the offer that is as high as possible. On the 
other hand, it is in the offeror’s interest to safeguard through the investor agreement or 
BCA the enforcement of certain closing conditions of the takeover offer is secured (such as 
prohibition of capital measures or legal restructuring measures during the offer period). In 
addition, it may be in the offeror’s interest to keep the target company’s management on 
board and, thus, emphasise amicability.

Dealing with staffing issues also helps to highlight what will be important for both parties 
after the successful conclusion of the transaction itself. In the case of a strategic merger on 
equal footing (such as an exchange offer between two parties of similar size), takeover law 
is often just a technical “crutch”, meaning that vertically conceived categories of the offeror 
and the target company are not at all appropriate for describing the respective interests 
of the parties. Where an agreement involves a partnership on equal footing, both parties 
often have an interest in specifying early certain substantive principles for this partnership.

In the case of a “traditional” takeover in exchange for cash, the offeror – as opposed to the 
target company – often does not see any great urgency in setting down the key parameters of 
future collaboration in a separate agreement. If the takeover offer is completed successfully, 
the transaction usually leads to a group relationship between the offeror as new parent 
company and the target company as new subsidiary (including, as the case may be, a 
domination and profit-and-loss transfer agreement; see Diebold/Wincor Nixdorf ). This gives 
the offeror all available options under company and group law for enforcing its interests.

2.2. THE TARGET COMPANY’S PERSPECTIVE

Apart from cases of a “partnership on equal footing” (often called a “merger of equals”), 
commentaries on investor agreements frequently overlook that many target companies have 
a vital interest to conclude such an agreement in order to protect their interests.

Not every informal approach by an offeror is viewed as friendly, at least not until specific 
prerequisites are met. If the listed company that is a potential takeover target due to its 
shareholder structure is well prepared for an offeror’s approach, it will be in a position to 
assess how difficult it will be to defend against the offer, as well as at which premium on 
the current stock price most free shareholders will be willing to tender their shares. Investor 
agreements can be a key element of a negotiating process in which an approach initially 
perceived critically or even as hostile gradually evolves into a friendly scenario. In essence, in 
the event that the offer is successful, the investor agreement normally prohibits the offeror 
from making use in certain areas of the opportunities available to it under companies law, 
such as with respect to personnel policy or on certain operational or strategic issues. 

Bearing in mind the importance of an investor agreement in the case of an offeror’s approach, 
every potential target company is well advised to define in advance the most important 
demands that must be met in order to obtain its support for a takeover offer, as well as the 
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key parameters in this respect, because time is the most precious commodity in this situa-
tion. If the target company can present the requirements for its support in the form of a draft 
investor agreement, it underlines its ability to act quickly even in scenarios where time is of 
the essence.

Finally, the target company also needs to be clearly aware of its key requirements when it is 
looking itself for a (financially strong) partner and (potential) offeror, such as in restructuring 
cases. In this context as well, it is vital that the target company agrees on specific contractual 
commitments, such as future capitalisation, with the offeror prior to the start of the formal 
takeover procedure. 

2.3. SPECIFIC MATTERS TO BE ADDRESSED  

Specific matters are addressed in many investor agreements or BCA’s. Before describing 
them in greater detail, the legal framework will be briefly summarised. 

2.3.1. Legal framework

Despite their importance, investor agreements and BCAs have received little legal attention. 
Although the sparse judicature has raised some concerns with respect to such agreements, 
legal scholars have not yet managed to form a unified, resilient opinion (for an overview, 
see, Kiefner, Investorenvereinbarungen zwischen Aktien- und Vertragsrecht, in Zeitschrift für 
das gesamte Handels- und Wirtschaftsrecht, 2014 edition, pp. 547 et seq.). Therefore, their 
binding effect is not yet finally settled in several areas.

Many express the concern that the obligations placed on the target company’s management 
board under such agreements are incompatible with the board’s direct responsibility 
for managing the company, as required by section 76 of the German Stock Corporation 
Act (AktG). In a similar vein, others fear that an investor agreement might in some cases 
constitute a “hidden” domination agreement, which under the AktG requires the approval 
of the general meeting and triggers an obligation on the part of the dominating company 
to pay a guaranteed dividend to the minority shareholders and to offer them to acquire their 
shares against a cash compensation. However, these positions are essentially unpersuasive. 
First, it is customary in practice to specify that most duties affecting the target company’s 
management are subject to what is known as a “fiduciary out” proviso, i.e. management 
may, without being in breach of contract, depart from contractual obligations if required 
by the fiduciary duties incumbent upon it. Moreover, as is demonstrated, for instance, by 
arrangements relating to long-term corporate financing, it is not inconsistent with the stock 
corporation law for the management board to grant substantive and/or long-term rights of 
co-determination to a third party by contract. Thus, duties that merely serve to “clinch” the 
transaction are not problematic. This applies even more so to duties – similar to a fiduciary 
out – that are not worded stringently or are not designed to achieve a result but instead 
require only that the management board makes an effort.

Result from the survey:

Only one-third of survey participants have created a wish list with non-negotiable points.
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Legal restrictions may also be relevant in the reverse case, i.e. when the target company 
obtains commitments from the offeror. The AktG prohibits the target company’s shareholders 
and management from committing to vote in a certain way (prohibition of what are known 
as “tied shares”), nor can future members of the supervisory board be required to exercise 
their mandate in a certain way. In other words, to the extent that the powers of the general 
assembly or the supervisory board are affected, investor agreements may provide at most 
for an obligation to make an effort. However, prohibition of tied shares does not prevent the 
management board from placing specific pre-defined duties on the offeror that obligate it 
to refrain from voting on certain matters, such as prompting the general assembly to resolve 
to relocate the company’s registered office.

When concluding an investor agreement, the target company’s management must also bear 
in mind its duties with respect to the composition of the shareholder base. For instance, 
takeover law specifies that the management board may not fully deprive itself of the 
opportunity to give preference to a competing offer that is submitted at a later point. 
Particularly before the formal takeover procedure begins – the turning point is when 
the decision to make an offer is published in accordance with section 10 of the German 
Securities Acquisition and Takeover Act (WpÜG) – the management board is not subject 
to any strict requirement of neutrality. The standard in every case is that it must act in the 
company’s best interest. If the target company’s management concludes that it is in the 
company’s best interest to merge with a certain offeror, then it may generally also enter 
into an agreement that facilitates such merger. 

In summary, while it can be said that it is still unresolved whether investor agreements and 
BCAs are binding, this does not lessen their importance. Particularly in de facto terms, their 
binding effect is significant. That applies particularly where the agreement – or at least its 
key parameters – are made public. The target company itself may be in favour of this if the 
agreement serves to protect its interests.

2.3.2. Deal protection

The primary focus of an investor agreement or a BCA is generally deal protection, i.e. ensur-
ing that the takeover procedure is conducted successfully.

Positive statement

Normally, the parties will agree that the target company’s management board and, in 
some cases, also its supervisory board are to support the forthcoming takeover offer and 
submit a favourable reasoned statement in accordance with section 27 WpÜG (although, as 
described above, this obligation is usually subject to a fiduciary out proviso). In many cases, 
this means that at least the key points of the reasoned statement need to be coordinated 
prior to concluding the investor agreement. Since the reasonableness of the takeover price 
plays a prominent role, valuation issues (and thus issues concerning company valuation in 
particular) will need to have been resolved by that point. 

No shop/no talk

Closely related to the duty to support the offer are commitments by the target company to 
refrain from looking for a competing offer (white knight) during the course of the takeover 
procedure (no shop) or from even engage in such discussions (no talk). These obligations 
are also normally subject to a fiduciary out proviso in practice.
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No investment-diluting measures

Some investor agreements also contain arrangements that require the management board 
to refrain from taking measures that dilute the amount of the offeror’s investment (such as by 
utilising authorised capital or selling treasury shares). Particularly when the offeror is using the 
takeover procedure to acquire an investment stake that enables it to conclude a domination 
agreement after the takeover is consummated (which requires a three-fourths majority 
at the target company’s general meeting), this request is very understandable. Such an 
arrangement is also reflected as a condition in the offer documentation. Nevertheless, several 
courts have viewed such arrangements – even where subject to a fiduciary out proviso –  
to be an impermissible interference with the management board’s direct responsibility for 
managing the company and have therefore voided them. Although this view is essentially 
unpersuasive, it should be kept in mind when drafting the corresponding agreements.

Break-up fee and reverse break-up fee

Offerors sometimes commit the target company to pay so-called break-up fee if the 
transaction subsequently fails for reasons not attributable to the offeror. This is essentially 
lump-sum compensation for the sometimes considerable expenses incurred (investment 
banks, communications consultants, legal advisors, etc.). This sort of arrangement is not 
problematic if the amount is reasonable and not prohibitive. 

Depending on the circumstances, such compensation of expenses may also be agreed upon 
in favour of the target company (so-called reverse break-up fee). This may be appropriate 
where the transaction faces a potential obstacle – such as the need for investment control 
or antitrust approval – that the offeror is required to resolve, the target company is highly 
interested in the success of the transaction and the costs are to be assigned to the offeror 
(at least in part) if the risk becomes a reality.

2.3.3. Business protection from the offeror’s standpoint

The offeror’s interest in the target company’s business may vary significantly in terms of 
substance and time frame.

Strategic alignment and business policy

Arrangements that require the target company to refrain from fundamentally changing its 
business policy before the transaction is completed – where there are antitrust issues, this 
may take several months – and, for example, also to maintain its dividend policy, do not 
raise any legal concerns. These arrangements essentially serve to complement primarily 
technical deal protection measures.

More problematic are considerations involving long-term strategy, such as those that 
relate to splitting up or shifting certain business areas. In view of the critical stance taken 
by courts in several cases, caution is warranted here to forestall the possible accusation 
that the target company’s management board impermissibly committed itself in advance 
of the planned measure. 
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Approval requirements

Requirements that approval be obtained for specific transactions are to be evaluated 
in a manner similar to the considerations involving strategy and business policy. If the 
concern is merely to protect the status quo until the takeover transaction is completed, such 
requirements are often permissible. On the other hand, those with a longer term should 
be viewed sceptically. Also, there is usually no urgent need for them.

Conclusion of a domination agreement

Investor agreements and BCAs sometimes provide that a domination agreement is to be 
concluded at a later point as a further integration step. Depending on the extent of the 
shareholding and the time scale, this may simply be a measure of business protection (e.g. 
to secure the planned integration measures of a strategic offeror) or instead an integral 
part of the entire transaction consisting of takeover and domination agreement being 
pursued by the offeror (in which case, it is more in the nature of deal protection).

Since the conclusion of a domination agreement requires a three-fourths majority at the 
general meeting of the target company, the offeror needs the target company not only to 
support this but also to refrain from taking measures that run contrary to achieving that 
majority (such as capital measures or the sale of treasury shares). As described above, some 
courts may consider this – somewhat unpersuasively – as interfering with the inalienable 
responsibility of the target company’s management board to manage the company. 
Accordingly, caution is demanded.

2.3.4. Business protection from the target company’s standpoint

Presumably, the most important reason for a target company to conclude an investor 
agreement is to limit the extent to which the offeror, in its capacity as head of the group, 
can subsequently influence the target company’s business. In principle, such arrangements 
do not raise any legal concerns since, under the AktG, the ability of a major shareholder 
to exercise influence can be reduced, as is demonstrated by the permissibility of what are 
known as “de-domination agreements” (Entherrschungsverträge).

Site and job preservation

Investor agreements frequently contain arrangements that prevent the offeror from 
using its influence to close or relocate sites or to initiate other measures to cut jobs. Some 
investor agreements also specify that the offeror may not interfere with rights of workers’ 
co-determination or transform the company into an SE.

Result from the survey:

One-third of all survey participants seek to acquire 75 per cent of the share capital in order 
to be able to conclude a domination agreement.
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Know-how

Similarly, investor agreements often feature arrangements that are designed to protect 
research and development (no reduction or relocation of research and development activ-
ities) and intellectual property (no transfer or sale of patents or licences).

Compensation for “passive group effects”

Some scholars have raised the issue of whether the target company should obtain assurances 
from the offeror concerning the compensation of what are known as passive group effects. 
These are understood to be the negative financial effects that a target company may suffer 
as a result of a change of control, such as losing tax loss carryforwards or having contractual 
relationships become subject to termination. The extent to which the target company can 
obtain such assurances depends to a significant degree on how much leverage it has in the 
negotiations and on how heavily the offeror is reliant on the target company’s cooperation.

Standstill

Another tool of business protection available to the target company is a standstill agreement, 
which obligates the offeror to obtain the target company’s consent in order to increase its 
shareholding after the takeover procedure is completed. This ensures that the offeror will 
need the cooperation of the target company’s management if it subsequently seeks to con-
clude a domination agreement or undertake a squeeze-out. 

2.3.5. Corporate governance

Agreements dealing with the future composition of management boards and supervisory 
boards also play a prominent role in many cases. 

Commitments concerning corporate governance at the target company

Commitments concerning the future composition of the management board and super-
visory board are usually worded as duties to use best efforts and to exert influence. This is 
because certain personnel decisions cannot be dictated to the general meeting (election 
of the members of the supervisory board) or to the supervisory board (appointment of the 
management board) in a binding fashion. 

Where the offeror has potential candidates in mind, the target company’s management 
can be asked to support them, such as by making proposals to the general meeting for 
the election of the supervisory board or by applying for temporary court appointments of 
supervisory board members.
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Commitments concerning corporate governance at the offeror’s company  

If the agreement is in the nature of a BCA or a partnership on equal footing, negotiations often 
also focus on the composition of the offeror’s management board and supervisory board as the 
future control centre of the combined group. Issues include the role that the target company’s CEO 
will subsequently play and the schedule for revamping and expanding top management, e.g. by 
increasing the size of the management board at the offeror’s company in order to include mem-
bers of the target company’s management board. These arrangements also tend to be limited to 
duties to use best efforts and exert influence. It is virtually impossible to conclude agreements 
that are legally binding in every respect. The aim of such provisions is rather their de facto effect.

2.3.6. Term of the agreement  

Where a target company uses an investor agreement in order also to safeguard its medium- 
and long-term interests, the issue of the agreement’s term is especially important. Most 
of these agreements have a term of two to five years. Longer terms, such as in the case of 
the investor agreement between Midea and KUKA in 2016 (7.5 years), are the exception. 
However, some agreements provide for automatic termination if a domination agreement 
is concluded or a squeeze-out is undertaken. Depending on the offeror’s intentions and 
the prospective investment structure after the public takeover procedure is completed, 
the target company’s management needs to be aware that the protection afforded by an 
investor agreement may be relatively short in some cases.

2.3.7. Assuring enforceability?

As described above, investor agreements and BCAs primarily have a de facto binding effect, 
particularly in cases where the agreement or its key arrangements are made public. They 
are usually not intended by the offeror and the target company to be enforceable in court, 
and they cannot mask a future structural disparity in power between parent and subsidiary. 
The few court rulings that have been rendered were prompted not by proceedings initiated 
by the contract parties themselves but instead by minority shareholders in most cases. 
Other approaches involve entrusting an outside person or institution with monitoring the 
provisions designed to protect the target company (such as in the case Conti/Schaeffler, in 
which former German Federal Chancellor Gerhard Schroeder served as guarantor). 

2.3.8. Tabular overview

The following is a list of several agreements with an analysis of their key arrangements: 

Demag Cranes/
Terex (2011)

GAGFAH S.A./ 
Deutsche 
Annington 
Immobilien 
(2014)

Wincor Nixdorf/
Diebold (2015)

Aixtron SE/
Grand Chip 
Investment 
(2016) 

Linde AG/
Praxair (2017)

Offer type 
and price

Increase of offer 
price 

•  Combined 
cash/exchange 
offer

•  Specification of 
timing

Exchange offer Specification of 
minimum offer 
price 

• Exchange offer
•  ADR 

arrangements
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Demag Cranes/
Terex (2011)

GAGFAH S.A./ 
Deutsche 
Annington 
Immobilien 
(2014)

Wincor Nixdorf/
Diebold (2015)

Aixtron SE/
Grand Chip 
Investment 
(2016) 

Linde AG/
Praxair (2017)

Offer terms •  No purchase, 
sale or transfer 
of key assets 

•  No agreement 
of joint 
ventures or 
similar business 
combinations

•  No measures 
outside the 
ordinary course 
of business

•  No liquidation 
of the target 
company

•  No change of 
the company 
purpose 

•  Carrying out of 
the necessary 
capital 
increases

•  No significant 
decreasing of 
certain stock 
indexes

•  Minimum 
acceptance 
rate

•  No significant 
increase of 
share capital

•  No invitation 
to a general 
meeting

•  No dividends, 
amendments 
to articles of 
incorporation 
or liquidation

•  No significant 
transaction

• No MAC
•  No significant 

compliance 
violation

•  No loss in the 
amount of  
one-half of 
share capital

•  Independent 
expert for 
terms and 
conditions 

•  Antitrust 
approval

•  Exchange 
shares 
admitted for 
trading on the 
exchanges in 
Frankfurt and 
New York

•  Effectiveness 
of the S-4 
registration 
statement for 
the exchange 
shares

•  Minimum 
acceptance 
threshold of 
67.5 per cent

• No MAC
•  Compliance 

condition for 
Wincor Nixdorf

German Foreign 
Trade Act (AWG)/
CFIUS approval

•  Termination 
of current 
management 
incentive 
programme 

•  Specification of 
offer duration 

•  Only mutual 
waiver of 
certain Linde-
related offer 
conditions 
(minimum 
acceptance 
threshold, MAC, 
compliance) 

•  Antitrust/
foreign-trade 
approvals 
within 12 
months

Positive 
statement

Yes Yes Yes Yes Yes

No shop/no 
talk

Yes (with certain 
restrictions)

Yes (with certain 
restrictions)

Yes (with certain 
restrictions)

Yes (with certain 
restrictions)

Yes (with certain 
restrictions) 

No 
investment-
diluting 
measures 

No capital 
measures 

No significant 
increase of share 
capital 

n.a. n.a. No capital 
measures by 
either side

Strategic 
alignment/
business 
policy

•  Support for 
the target 
company’s 
current growth 
strategy 

•  Know-how 
transfer 
from target 
company to 
offeror

•  Migration of IT 
systems

•  Centralisation 
of certain 
functions

•  Arrangement 
concerning 
R&D

•  Arrangement 
concerning 
new registered 
office and 
company name

•  Future strategy 
and structure

•  Organisation 
of sales and 
acquisitions

•  Establishment 
of an 
integration 
committee

n.a. Specification 
of a common 
strategy

n.a.

Site and job 
preservation 

Yes (with 
detailed 
specifications) 

Yes (with 
detailed 
specifications)

n.a. Yes (with 
detailed 
specifications)

Yes (with 
safeguarding of 
employee rights) 
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Demag Cranes/
Terex (2011)

GAGFAH S.A./ 
Deutsche 
Annington 
Immobilien 
(2014)

Wincor Nixdorf/
Diebold (2015)

Aixtron SE/
Grand Chip 
Investment 
(2016) 

Linde AG/
Praxair (2017)

Protection 
of know-how 
and IP

Support for the 
marketing of the 
target company’s 
brands

n.a. n.a. Protection 
for the target 
company’s 
trademark and 
patent rights

n.a.

Future 
corporate 
governance 
offerer

n.a. Future 
composition 
of the board of 
directors

Future  
composition of 
board positions 
at the offeror  
(including cur-
rent members  
of the target 
company’s  
management 
board)

n.a. •  Arrangement 
concerning 
compensation 
of manage-
ment board 
members/
supervisory 
board 
members/
senior 
executives

•  Agreed 
measures 
following 
consummation 
of the 
exchange 
offer not made 
public

Future 
corporate 
governance 
target 
company

•  Future 
independence 
of the manage-
ment board 

•  Future 
members and 
organisational 
structure of the 
management 
board 

•  Number of 
members of 
the supervisory 
board

•  Future 
composition of 
the manage-
ment board

•  Expansion of 
the supervisory 
board and 
possible future 
members

•  Composition 
of the manage-
ment of key 
subsidiaries

n.a. Resignation of 
four members 
from the 
supervisory 
board and court 
appointments to 
replace them

Arrangement 
concerning 
compensation 
of management 
board members/
supervisory 
board members/
senior executives

Domination 
agreement/
squeeze-out

BCA expressly 
concluded with 
the intention 
of ensuring a 
domination 
and profit-and-
loss transfer 
agreement or 
squeeze-out

n.a. n.a Parties assure 
support for 
post-merger 
integration 
measures

Arrangements 
concerning 
the next 
merger steps 
under NewCo 
(including 
domination 
and profit-and-
loss transfer 
agreement/
squeeze-out)

Future 
exchange 
listing

Continuance of 
exchange listing 

n.a. n.a. n.a. Acceptance of 
NewCo shares 
for trading on 
the DAX30 and 
S&P 500 sought

Break-up fee n.a. n.a. n.a. EUR 10 million 
(with conditions)

EUR 250 million 
by Linde AG 
under certain 
conditions

Reverse 
break-up fee

n.a. n.a. n.a. EUR 25 million EUR 250 million 
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Demag Cranes/
Terex (2011)

GAGFAH S.A./ 
Deutsche 
Annington 
Immobilien 
(2014)

Wincor Nixdorf/
Diebold (2015)

Aixtron SE/
Grand Chip 
Investment 
(2016) 

Linde AG/
Praxair (2017)

Term/special 
right of 
termination

•  BCA to be 
concluded 
only after 
offer period is 
running

•  Two-year term 
following 
signature or 
after closing 
of the offer on 
the basis of 
changed offer 
documentation 
and the 
effectiveness of 
the domination 
and profit-and-
loss transfer 
agreement or 
squeeze-out

•  Right of 
termination 
in the event 
that the 
offeror does 
not submit 
changed offer 
documentation

Three years from 
signature

n.a. Three and a half 
years

Various 
conditions for 
termination by 
Linde and/or 
Praxair

2.4. CONCLUSION 

Business combination agreements and investor agreements are a now widely used tool for 
outlining the framework of a public takeover and, in some cases, the following integration. 
The content of the agreement, as well as the reasons for concluding it, vary considerably 
from case to case. 

From the offeror’s perspective, the focus is normally on increasing transaction certainty. By 
contrast, the target company’s primary interest is usually business protection. However, the 
latter aspect often is not sufficiently recognised in legal commentaries on investor agree-
ments and business combination agreements. Although some scholars express scepticism 
of such agreements, particularly because they view them as excessively constraining the 
target company, such concerns do not convince.

Particularly from the perspective of the (potential) target company, it is advisable to become 
familiar early on with the various drafting options for such an agreement.
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3.  Practical Aspects regarding the 
Reasoned Statement(s) by the 
Management Board and the 
Supervisory Board under German 
Takeover Law

Dr. Matthias Kiesewetter Dr. Robert Weber 
White & Case LLP White & Case LLP

The management board and the supervisory board of listed companies must meet a number of 
additional duties in a takeover situation. This includes the duty to issue a reasoned statement 
on the offeror’s offer pursuant to section 27 para. 1 of the German Securities Acquisition  
and Takeover Act (WpÜG). This obligation applies irrespective of whether the company has 
received a takeover bid, a mandatory offer or an ordinary acquisition offer. The reason for 
publishing a reasoned statement is to ensure that the shareholders of the target company 
are provided with a broad and balanced information basis that enables them to make an 
informed decision about whether to accept or reject the offer. The statement required under 
section 27 WpÜG is also intended to enable the target company’s management board and 
supervisory board to present their view of the information contained in the offeror’s offer 
document. In this regard, they are liable for inaccurate statements, much as the offeror is 
liable for inaccurate offer documents.

The management board and supervisory board are at liberty to issue a joint reasoned 
statement or, in the alternative, two independent reasoned statements, which may even 
present different positions. The decision on which approach to take ultimately depends on 
how each body evaluates the offer in the specific case. Separate statements are necessary 
if the two boards evaluate the offer differently or, where their evaluation is essentially the 
same, but various aspects of the offer are weighed differently. In praxis, if both boards share 
the same evaluation of the offer, it has become the rule to issue a joint reasoned statement. 
Although the management board may attach to the reasoned statement any statements 
made by the employees or their representatives, such statements are rarely submitted.

3.1. PREPARING THE STATEMENT

3.1.1. Time horizon

The target company’s management board and supervisory board are under enormous 
time pressure when preparing the statement: it must be published without undue delay 
after transmission of the offer document by the offeror, and the German Federal Financial 
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Supervisory Authority (BaFin) must be informed without undue delay about its publica-
tion (section 27 para. 3 WpÜG). In German civil law, “without undue delay” means the earli-
est possible point at which the governing bodies are able to submit a statement prepared 
with the required diligence. 

For the purposes of section 27 WpÜG, case law has established the rule that the statement 
normally must be published within two weeks after publication of the offer document. 
This constitutes the time limit for the management board and the supervisory board. In 
certain instances, however, the statement may be required to be published sooner, such as 
in straightforward cases or when the offeror and the target company cooperated prior to 
submission of the offer. By contrast, in very rare cases, publication of the statement after 
the time limit of two weeks may still be considered as having been accomplished without 
undue delay where extraordinary circumstances made it particularly difficult to evaluate 
the offer. Untimely and/or incomplete statements may be sanctioned by BaFin with a fine.

3.1.2. Information basis

For the purposes of preparing the statement required by section 27 WpÜG, the management 
board and the supervisory board must first create an appropriate information basis, particu-
larly in order to meet their duties of diligence and responsibility under sections 93 and 116 
of the German Stock Corporation Act (AktG), with the starting point of the preparation of 
the reasoned statement is a detailed examination of the offer document.

In addition, the management board and supervisory board are also required to consult all 
other available sources of information. This includes, for example, existing valuations of 
business units. Neither stock corporation law nor capital markets law obligates the 
management board and supervisory board to conduct a more extensive investigation. 
Nevertheless, in some cases it may be useful, time permitting, for both boards themselves 
to create further sources of information in order to compensate for any information deficits. 
If crucial information cannot be obtained in a timely manner, this must be pointed out in 
the statement for plausibility reasons. In fact, the target company’s management board and 
supervisory board are not obligated by statute to draw on external expertise in preparing 
the statement. In practice, however, in virtually every takeover situation, lawyers who 
specialise in takeover law are engaged to provide advice and to draft the reasoned 
statement(s). 

In this regard, the target company’s management board and supervisory board often obtain 
a so-called fairness opinion and normally also publish it as an annex to their reasoned 
statement. The term “fairness opinion”, which has its roots in international M&A practice, 
is understood to mean an expert opinion on whether the offer price is reasonable. Such 
fairness opinions are prepared by investment banks or audit firms with relevant expertise in 
the valuation methods used on capital markets. Obtaining a fairness opinion also helps to 
demonstrate that the management board and supervisory board used a broad information 
basis in evaluating the offer. In light of this, obtaining a fairness opinion has become a best 

Result from the survey:

90 per cent of survey participants would obtain a fairness opinion from an external con-
sultant.
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practice standard in recent years. However, the management board and supervisory board 
are still obligated to subject the content of the fairness opinion to a critical review and make 
their own assessment of the adequacy of the offer price.

3.1.3. Formal adoption of the statement

The obligation to publish a statement applies to the management board and to the 
supervisory board as collegial body in each case, not to their individual members. However, 
the supervisory board may delegate this task to a committee (particularly in order to 
avoid any conflicts of interest on the supervisory board). The two boards are not required 
to approve each other’s reasoned statements, since the aim is for each to issue its own 
assessment, nor is the management board obligated to discuss its reasoned statement 
with the supervisory board prior to publishing it. However, in the standard case of a joint 
statement, coordination has to take place as a matter of course. In addition, the general 
rules contained in statutes, the articles of incorporation, and the bylaws (such as majority 
requirements, notice periods for calling meetings, etc.) apply to the resolution approving 
the reasoned statement that is to be adopted by each board.  

3.2. CONTENT OF THE STATEMENT

At a minimum, the reasoned statement must contain the information prescribed by section 
27 para. 1, nos. 1 to 4 WpÜG. BaFin recommends that the information specified there (and 
described in more detail in the following) shall be presented separately. Applicable to all 
four items equally is that each evaluation should always be backed up with comprehensible 
and consistent substantiation. This is essential in order to provide shareholders with a 
greater level of transparency and a viable recommendation for action. At the same time, 
the statement should not include information only about the offer and/or third-party 
evaluations. Ultimately, the management board and supervisory board are each required 
to give their own assessment. 

3.2.1. Valuation of the type and amount of consideration

Because the statement is addressed to shareholders, the evaluation of the adequacy of 
the consideration offered, which may consist of liquid stock or payment of cash in euros, is 
critically important. If the offer consideration is cash, only the amount of the consideration 
needs to be examined and not the type, unless a consideration in the form of stock appears 
more attractive. In the case of an exchange offer, however, the adequacy of the stock offered 
in exchange must first be evaluated. In addition, it must be examined whether the stock 
meets the requirements set forth in section 31 para. 2 sentence 1 WpÜG, i.e. whether the 
stock consists of liquid shares admitted to trading on an organised market.

With respect to the amount of consideration offered, it is not sufficient merely to refer to 
compliance with minimum price rules (weighted domestic three-month average price pur-
suant to section 5 para. 1 and the highest price of earlier acquisition in the last six months 
pursuant to section 4 of the German WpÜG Offer Regulation (WpÜG-AngV)). Rather, the 
management board and supervisory board should submit their own assessment of whether 
the offer price is adequate, as well as whether, with respect to the development potential of 
the target company, the price corresponds to its “intrinsic value”. This is where it is useful to 
obtain a fairness opinion, since in substantiating the statement, reference can be made to 
the remarks in the opinion letter. In addition, the offer price can be compared with current 
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exchange prices and with price targets set by (impartial) analysts, which enables the assess-
ment to be tested for its plausibility. When making reference to future company develop-
ment, it is permissible to undertake a stand-alone view of the target company, since at this 
point it may not yet be possible for the target company’s management board and super-
visory board to assess with reasonable certainty the synergies that may be associated with 
the planned takeover. In view of the short deadline for publishing the reasoned statement, 
a formal company valuation should not be undertaken. It is also not necessary to compare 
the offer price with the amount that the management board and supervisory board believe 
is the adequate value. 

3.2.2. Evaluation of the expected consequences for the target company

In addition, the management board and supervisory board must analyse the consequences 
that a successful offer may have for the target company, the employees and their 
representative bodies, the terms and conditions of employment and the target company’s 
sites. They should first explore the various ways in which the offeror may be able to exert 
influence on the company – from achieving a blocking minority to undertaking a squeeze-
out – if it reaches the relevant investment thresholds. Then, they must assess the specific 
consequences of this on the basis of the information contained in the offer document 
about the offeror’s intentions. If the offeror merely confirms in the offer document that 
it does not plan to make any fundamental changes and intends to continue the current 
business strategy in coordination with the target company, it is sufficient for the statement 
to contain a brief comment welcoming this position. But if the offeror intends to carry out 
measures that will have an impact on the aspects of the company described above, these 
must be set out in the statement and evaluated in detail. The statement should address not 
only obvious issues, such as the impact on key contracts concluded by the target company 
and on relationships with its major contract partners, but also, where relevant, antitrust 
consequences, future refinancing needs, or specific market circumstances. 

3.2.3. Evaluation of the objectives pursued by the offeror

The objectives pursued by the offeror with the offer also must be evaluated in the manage-
ment board’s statement. Once again, the basis for this is the information provided by the 
offeror in the offer document concerning its strategic planning with respect to acquisition 
of a holding. In most cases, the offeror’s objectives with respect to the target company will 
have already been extensively addressed in the section of the statement dealing with the 
weighing of consequences. Therefore, this part of the statement should examine the impact 
on the offeror itself. If appropriate, the statement should comment on the offeror’s ability 
to implement the offer, particularly where there are potential obstacles (such as merger 
approval). But in this regard, a plausibility check is sufficient. If the offeror is a special pur-
pose vehicle, the statement should address the objectives of the (legal) person(s) behind it.
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3.2.4.  Intention of the members of the management board and the 
supervisory board

If members of the management board or supervisory board hold shares of the target com-
pany, the statement must specify whether they intend to accept the offer. This disclosure 
provides the other shareholders with a further indication of the adequacy of the offer price, 
even though the reasons why individual board members intend to accept the offer may not 
necessarily be related to its attractiveness. In any case, providing information about their 
intentions may be crucial for the credibility of the reasoned statement and the persuasive-
ness of the recommendation for action associated with it. If board members have differ-
ing intentions, this also indicates to shareholders that the board probably did not reach a 
consensus on the evaluation of the offer. In its supervisory praxis BaFin requires that the 
reasoned statement lists the names of the board members concerned together with their 
intention, even when all of them express the same intention. However, the amount of the 
shareholding must be disclosed only if the board member concerned intends to accept 
the offer only in part.

3.3. SELECTED ISSUES

In addition to the above-described minimum content mandated by section 27 para. 1 sen-
tence 2 WpÜG, the statement may need to address various other issues or key aspects, 
depending on the specific takeover scenario. For example, if the target company has own 
shares, then the statement must specify whether the company intends to accept the offer. 
The management board and supervisory board should also evaluate the offeror’s planned 
financing.

3.3.1. Handling conflicts of interest

A takeover situation may in some cases present substantial conflicts of interest for members of 
the management board and supervisory board (for example, when supervisory board mem-
bers have ties to the offeror or to banks providing financing or management board members 
hold shares). 

It has yet to be resolved definitively how such conflicts of interests should be handled. 
Although some legal scholars advocate that the board members concerned should abstain 
from voting on the relevant resolution or even absent themselves from discussions, this is 
not particularly persuasive as a blanket rule and should be considered at most on a case-
by-case basis. In practice, however, board members with a conflict of interest often volun-
tarily abstain from voting or stay out of discussions because they do not benefit from the 
business judgement rule in this situation.

From a legal standpoint, however, board members with a substantial interest in the outcome 
of the takeover attempt are normally not prevented from participating in the drafting of the 
reasoned statement. However, their conflict of interest must be comprehensively disclosed  
in the statement so that shareholders are able to evaluate the statement in light of this 
information. In this context, where a change of control is a possibility, the statement must 
disclose whether members of the management board or supervisory board participate in 
management incentive programmes or have special rights of termination. However, in cases 
of particularly significant conflicts of interest, it is preferable for the biased board member 
to be excluded from the discussions, and this fact that must also be disclosed. Moreover, it 
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is has become established practice to publish the corresponding votes by the management 
board and the supervisory board.

3.3.2. Friendly and hostile takeovers  

The statement’s content and focus are also influenced by whether the takeover offer is friendly 
or hostile. If the offer is made in coordination with the target company’s management, such 
as through the conclusion of a business combination agreement (BCA) between the offeror 
and the target company, this circumstance can be used to support a recommendation to 
the shareholders to accept the offer. If a BCA is concluded at a later point; however, this 
does not entail an obligation to update the reasoned statement. By contrast, in the case of 
hostile takeover offers, the statement affords the opportunity to promote the management’s 
strategy for the company. Doing so is not in conflict with the prohibition contained in section 
33 WpÜG of taking action to frustrate the transaction.

3.3.3. Amending the offer, competing offers

The target company’s management board and supervisory board are confronted with 
additional work, if the offeror subsequently amends the offer or if a second offeror submits a 
competing offer. If the offeror increases the amount of consideration offered, or changes its 
type, prior to expiry of the acceptance period, a new reasoned statement must be published 
about the reasonableness of this consideration. The additional reasoned statement does not 
have to reevaluate the conditions that have not changed. Nevertheless, the management 
board and supervisory board can take this as an opportunity to revise the original reasoned 
statement if they are now able to draw on a broader information basis for their assessment. 
In the case of competing offers, the management board and the supervisory board must 
publish two separate reasoned statements and indicate which offer they prefer.

3.4. SUMMARY

The reasoned statement required by section 27 WpÜG constitutes a considerable challenge 
for the target company’s management board and supervisory board in terms of time, 
organisation, and expertise. Under the watchful eye of BaFin, they have to address the 
interests of the target company and the capital markets within a short period of time, 
while also bearing in mind the possibility of fines, as well as liability risks. In meeting these 
challenges, steps that have proved to be successful in recent years include engaging in a 
constructive collaboration with external consultants and experts and obtaining a fairness 
opinion. 
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4.  Keys to the Success of a Takeover 
Offer from the Offeror’s 
Perspective: Gathering Information, 
Stakebuilding, and Irrevocable 
Undertakings

Dr. Matthias Kiesewetter Dr. Tobias Heinrich 
White & Case LLP White & Case LLP

4.1. INTRODUCTION

The takeover of a listed target company requires thorough preparation on the part of 
the offeror. As a first step, it is vital that the offeror procures and analyses comprehensive 
information in order to evaluate the target company’s legal and economic conditions in 
order to be in a position to assess the prerequisites for and effects of a takeover. On the 
basis of that information, the offeror can then take specific strategic steps to increase the 
prospects that a subsequent takeover will be successful and to protect the takeover against 
any attempts by third parties to disrupt it. These include preliminary agreements with 
individual shareholders and other measures for stakebuilding below the control threshold 
of 30 per cent. This article presents the kinds of preliminary information that are particularly 
relevant and the methods for procuring them, as well as an overview of the tools most 
frequently used by offerors for stakebuilding in advance of a takeover.

4.2. DUE DILIGENCE FROM PUBLICLY ACCESSIBLE SOURCES

During the early stages of preparing for a public takeover, the offeror normally has only 
very limited access, if any, to the target company’s internal business data. Therefore, in order 
to procure information, it has to rely on publicly accessible sources, which, however, are 
very abundant in the case of listed companies. The aim is to exploit the information they 
contain as best as possible.

Result from the survey:

Two-thirds of survey participants indicate that they would perform limited due diligence 
going beyond publicly available information prior to submitting a takeover offer.
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4.2.1. Financing volume

The anticipated amount of financing needed for a takeover is of fundamental importance 
to the offeror. Even if the offeror does not assume that all shareholders will accept its 
takeover offer, in which case it would then be the sole shareholder, German takeover law 
nevertheless requires the offeror to ensure that it can finance the takeover of all shares not 
currently held by it (section 13 para. 1sentence 1 of the German Securities Acquisition and 
Takeover Act (WpÜG)). In preparing a voluntary takeover offer aimed at acquiring control, 
the offeror may not assume a certain acceptance rate, but instead calculate the maximum 
financing needed by multiplying the prospective offer price by the number of shares not 
held by it. While the offeror’s investment bank can provide an approximate calculation of the 
average trading price pursuant to section 5 para. 1 of the German WpÜG Offer Regulation 
(WpÜG-AngVO) as a basis for establishing the offer price, the offeror still must determine the 
number of outstanding shares. This also includes the target company’s own shares (other 
than in the case of a mandatory offer), as well as new shares that may be issued on the 
basis of announced capital measures or through the exercise of stock options or convertible 
bonds. Information sources for determining the number of shares consist not only of a 
current extract from the target company’s commercial register, together with articles of 
association and minutes of general meetings, but also the notification to be published by 
the company concerning the total number of voting rights, which is relevant for calculating 
the share of voting rights (section 41para. 1of the German Securities Trading Act (WpHG)). 

4.2.2.  Management board and supervisory board of the target company

The target company’s management board and supervisory board can exert substantial 
influence on the progress of the takeover, depending on the position they take. It goes 
without saying that the offeror should know who the relevant players are on the management 
board and supervisory board and become familiar with their interests. For this purpose, 
the annual financial statements contain a list of all members of the management board 
and supervisory board, as well as information about the mandates that supervisory board 
members hold in other companies. They also provide information about total compensation 
paid to board members, together with the specific compensation paid to each management 
board member. In particular, the annual financial statements also reveal the gratuity that 
have to be paid in the event that service on the management board comes to an end. In order 
to determine whether there have been any changes in the composition of the management 
board or supervisory board following the reporting date for the most recent annual financial 
statements, the offeror can consult resolutions recently adopted at the general meeting, 
commercial register extracts and the target company’s ad hoc notifications. 

Evidence of board member interests and, at the same time, of the target company’s future 
business performance can be found in notifications concerning directors’ dealings (Article 
19 of the EU Market Abuse Regulation, MAR). When notifications indicate that securities have 
been purchased by management, the offeror gets aware that its offer will also be directed at 
board members themselves in their role as shareholders of the target company. By contrast, 
notifications that board members have sold shares may be an indicator that management 
is concerned that the target company’s financial performance could be negative. However, 
even though board members can be assumed to have advance knowledge, caution is 
warranted when drawing such conclusions, since there are many reasons for selling, and 
not all of them are necessarily related to the target company’s financial performance. 
Nevertheless, notifications concerning directors’ dealings are an important element in 
gaining an overall understanding of the target company (Article 19 MAR).
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4.2.3. Majority requirements and shareholding structure

If the offeror want to determine the size of the minimum stake to be acquired in the tar-
get company, he should first examine the majority requirements for votes on important 
measures at the target company’s general meeting.For this the target company’s articles 
of association should be examined in order to ascertain whether they depart from the sta-
tutory majority requirements. This may concern, for example, the majority needed to dis-
miss shareholder representatives on the supervisory board. Also highly relevant are the 
majority requirements for amending the articles of association or the company objectives 
and for carrying out capital increases with or without exclusion of the subscription right. 
Special attention should be paid to the majority requirement for approving an intercom-
pany agreement if the offeror plans to conclude a domination and profit-and-loss transfer 
agreement after the takeover.

But before considering such future changes in the target company, the offeror must first 
gain an understanding of the power structure that currently prevails at the company: Are 
competing offerors expected? Are there holders of relevant blocks of shares who are willing 
to sell? Evidence of this may be gleaned from a careful analysis of the target company’s 
shareholding structure. Using the notifications concerning voting rights pursuant to sections 
33, 34 and 38 WpHG, the offeror can learn which actors maintain a direct or indirect holding 
in the target company or have tools for acquiring one. They reveal who is below, at or above 
the reporting thresholds of three per cent, five per cent, ten per cent, 15 per cent, 20 per 
cent, 25 per cent, 30 per cent, 50 per cent, and 75 per cent. Of particular interest is the 
relationship between the date of the voting rights notification and the stock price at that 
time. This makes it possible to determine the approximate price that the relevant investor 
paid for its block of shares. The relationship between this buy-in price and the prospective 
offer price provides an initial impression of that investor’s interests in the event of a takeover, 
since it will normally be unwilling to sell its block of shares at a price below its buy-in price. 
However, it should be borne in mind that voting rights notifications are, of course, of limited 
value in light of the threshold system, since changes in investment levels that occur within 
a range between two thresholds are not subject to notification. In addition, because of the 
interval between reaching the threshold and publication of the notification, there can be 
no absolute certainty about shareholding at any given time. 

The offeror can also obtain information about significant shareholdings, i.e. those with ten 
per cent or more of the voting rights, from investor notifications pursuant to section 43 
WpHG. These require the shareholder to disclose the objectives being pursued with the 
acquisition of the voting rights and the origin of the funds used for the acquisition. In prac-
tice, however, the disclosures concerning the shareholder’s intentions are often limited to 
vague or empty phrases and in any case relate only to the time of acquisition, without any 
requirement to notify a later change of strategy.

4.2.4. Events within the domain of the target company

Obviously, the offeror should gain an understanding of the latest material events and 
changes at the target company. This information is even more important in the context of 
a public takeover, since the offeror is able to obtain far fewer contractual assurances in con-
nection with a public takeover than in the case of an acquisition of an unlisted company, 
such as closing conditions and warranties. The offeror has very limited ability to make a 
takeover offer subject to what are known as material adverse change conditions. 
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In order to detect incidents that may have occurred within the ambit of the target company, 
the offeror should first review the company’s ad hoc notifications for the most recent 
financial year. They contain information about, for example, important material contracts 
that have been concluded or terminated, extraordinary events of damage and legal disputes, 
or unexpected trends in the company’s performance. Since all of these notifications are 
triggered by obligations to report inside information that may have an impact on the 
stock price, they are usually quite relevant. However, the offeror should be aware that the 
notifications do not always present a complete picture. On the one hand, the target company 
is obligated to notify future circumstances only if the management board estimates that 
the likelihood of occurrence is greater than 50 per cent. On the other, it may be exempted 
from the ad hoc notification duty if the requirements in Article 17 MAR are met. Therefore, 
the offeror should be aware that there may be information about other material events that 
the target company has not (yet) made public. 

If the offeror cannot perform its own financial due diligence, it should keep an eye on the 
commercial register for announcements concerning the supervisory monitoring of the 
financial statements pursuant to section 106 WpHG. These give an indication of whether 
BaFin or the German Financial Reporting Enforcement Panel (DPR) has in the past consid-
ered the target company’s accounting to be flawed. By its own account, the DPR audits 
every listed company every eight to ten years and those listed on the DAX, MDAX, SDAX 
and TecDAX even more frequently, i.e. every four to five years. Thus, if the commercial reg-
ister does not contains any such announcements, it may be assumed that the target com-
pany’s accounting has so far withstood an audit by the DPR or BaFin.

4.2.5. Takeover obstacles

The offeror should attempt to identify at an early stage in the offer planning whether 
there are any potential obstacles to the takeover. A useful resource for this purpose are the 
takeover-specific disclosures required to made in the target company’s management report 
pursuant to sections 289a and 315a of the German Commercial Code (HGB). One important 
disclosure here concerns the composition of capital and different classes of shares, if any. 
The management report is also required to list convertible bonds (entitle the holder to 
convert them into shares) and warrants (entitle the holder to purchase shares), which can 
substantially impede a takeover. Also requiring disclosure is whether the management 
board is authorised to take defensive measures or to increase capital under exclusion of 
the subscription right. The exploitation of such authorised capital could result in dilution 
of the offeror’s stake. Other aspects that are required to be published in the management 
report and could impede a takeover include possible restrictions with respect to share 
transfer and key contracts of the target company that contain a change of control clause. 

In addition, based on the disclosures that are required to be made in the notes to the consol-
idated financial statements pursuant to section 313 para. 2 HGB, the offeror should examine 
whether the target company has any subsidiaries or lower-tier subsidiaries that are them-
selves listed companies. If that is the case, a takeover of the target company would result in 
the offeror obtaining control over those companies as well. But upon obtaining control, the 
offeror would probably be obligated under section 35 WpÜG to submit additional manda-
tory offers to the (co-)shareholders of those subsidiaries, which would make the takeover 
project substantially more expensive. In such case, the potential offeror could, under cer-
tain conditions, apply for a book-value exemption under the WpÜG-AngVO.
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4.3.  TYPICAL WAYS IN WHICH STAKEBUILDING IS UNDERTAKEN

Once the offeror has obtained a comprehensive picture of the target company using the 
above-described information sources, it can then take specific stakebuilding steps in order 
to create the best possible conditions for its takeover offer. With regard to the various tools 
that are available for this purpose, the offeror must always observe the rules concerning pub-
lication of voting rights and those under insider trading law and bear in mind the potential 
impact that such rules might have on a subsequent takeover offer, particularly with regard to 
the minimum price. 

4.3.1. Preliminary agreements

The first step in advance of an acquisition is often the conclusion of a preliminary agreement. 
These agreements, which are frequently referred to with the vague terms letter of intent 
(LoI) or memorandum of understanding (MoU), may vary with respect to their reach. Often 
consisting of mere declarations of intent concerning the further course of the transaction, 
they are legally binding on the parties only with respect to the obligation to maintain 
confidentiality and to the provisions dealing with exclusivity in contract negotiations and 
conclusion. LoIs and MoUs are normally not required to be notified under sections 33  
et seq. WpHG. A “comparable economic effect” (within the meaning of section 38 para. 1, no. 
2 WpHG) exists only where an agreed break free actually results in an obligation to contract. 
In such case, section 2, no. 5 WpÜG-AngVO requires that the preliminary agreement is also 
to be listed in the offer document.

4.3.2. Acquiring blocks of shares

Contracts for the off-exchange purchase of blocks of shares can for the most part be freely 
negotiated between the offeror and the holder of the block. It should be borne in mind 
that in the case of investments that exceed the control threshold of 30 per cent of voting 
rights, the offeror no longer has the option of submitting a public takeover offer but must 
instead submit a mandatory offer (section 35 WpÜG). The share purchase agreement 
normally contains specific conditions, such as merger approval by the competent antitrust 
authority. However, it is unusual to make the closing of the share purchase agreement 
conditional on the subsequent takeover offer. Also Share purchase agreements subject 
to a condition precedent are generally covered by the notification duty under section 
33 WpHG. In addition, the purchase price specified in the contract for the purchase of 
a block of shares may have an impact on the amount and type of consideration for the 
subsequent takeover offer: Pursuant to section 4 of the WpÜG-AngVO, the consideration 
must correspond, at a minimum, to the value of the highest consideration paid by the 
offeror for the purchase of shares of the target company during the past six months. In 
addition, pursuant to section 31 para. 3 WpÜG, if the offeror acquired at least 5 per cent 
of the shares or voting rights in exchange for a cash payment during the same period, 
it may no longer structure the takeover offer as an exchange offer but instead must also 
offer alternatively a cash payment in this case.
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4.3.3. Irrevocable undertakings

Instead of acquiring a block of shares prior to submitting a public takeover offer, the 
offeror can enter into an agreement with the holder of the block that commits the latter in 
advance to accept the subsequent offer and to tender his shares, known as an irrevocable 
undertaking. Such agreements can be structured as hard irrevocables, which are binding 
in every case, or as semi-hard/soft irrevocables, which are binding only under certain 
conditions (such as only in the event that a higher takeover offer is not received). They 
can also be structured in the form of a unilateral or bilateral commitment, i.e. binding only 
the shareholder to conclude a subsequent purchase and assignment contract at the terms 
specified in the offer document or instead also binding the offeror to submit the offer. 

In most cases, irrevocable undertakings are subject to the notification duty under sec-
tion 38 WpHG, and they are to be listed in the offer document pursuant to section 2, no. 
7 WpÜG-AngVO. They provide the advantage to the offeror that it is able to ensure a min-
imum acceptance rate in advance of its takeover offer. However, they do not specify in 
advance the terms of the ensuing purchase, which depend solely on the subsequent offer 
document. If the offeror is forced to offer a higher consideration in the offer document due 
to minimum price rules, all shareholders who are bound by irrevocables also benefit from 
this. Irrevocables may be especially helpful where a squeeze-out under sections 39a and 
39b WpÜG is undertaken at a later point, since, in contrast to purchasing a block of shares 
outside of the takeover offer, they increase the acceptance rate. If at least 90 per cent of 
the shares affected by the offer accept it, then pursuant to section 39 para. 3 sentence 3 
WpÜG, the offer price is also considered to be the adequate compensation in connection 
with the squeeze-out.

4.3.4. Options

Concluding option contracts is another way for the offeror to engage in stakebuilding 
and, thus, to prepare for the subsequent takeover. The main type of option used for 
this purpose is the call option with physical settlement. When exercised, it gives the 
offeror the right to acquire a specific number of shares from the contract partner at a 
price agreed upon in advance. Options with a fixed exercise date are commonly called 
“European” options, and those that may be exercised at any time during the term, 
“American” options. Physical settlement means that when the option is exercised, the 
offeror receives shares. By contrast, in the case of call options with cash settlement, the 
offeror receives only the difference between a notionally agreed price and the actual 
price of the reference shares. Even though, owing to the risk associated with the option, 
the counterparty will usually acquire a certain number of shares and then offer them to 
the offeror when the option is exercised, options with cash settlement are primarily used 
to secure the price. Put options are unsuitable for targeted stakebuilding, because the 
offeror is the counterparty in that case. With a put option, the shareholder acquires the 

Result from the survey:

56 per cent of survey participants seek to engage in stakebuilding in advance of the take-
over; 78 per cent indicate that they place importance on concluding a preliminary agree-
ment in the form of a business combination agreement or investment agreement.
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right to sell a specific number of shares at a specific price during the specified period. 
In such case, however, the offeror would have no control over whether a share purchase 
would ultimately take place. 

Call options with physical settlement are normally subject to the notification duty under 
section 38 WpHG. In this regard, it is irrelevant whether European or American options are 
involved. In determining whether thresholds are met, it is sufficient if the offeror directly 
or indirectly holds options in the relevant amount, even when they may not yet been 
exercised. In terms of takeover law, they are covered by section 31 para. 6 WpÜG, meaning 
that they may have an impact on the minimum price applicable to the offer document. The 
minimum price rules are applicable irrespective of whether the option is actually exercised. 
If the offeror holds options with physical settlement, this must be disclosed in the offer 
document pursuant to section 2, no. 5 WpÜG-AngVO.

4.3.5. Convertible bonds

Convertible bonds are not particularly suitable for stakebuilding in advance of a takeover 
offer. They give the holder the right to convert them into shares at a predetermined ratio 
during the conversion period. While a variety of structures are also available here, all of 
them have in common that the offeror is usually not able to influence the exercise price, 
the exercise date or other terms of convertible bonds, for which reason they are not nec-
essarily consistent with its takeover planning. 
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5.  Successful Offer Conditions: Offer 
Structuring and Empirical Analysis

Dr. Robert Weber 
White & Case LLP

As a rule, making an offer subject to conditions is indispensable for the offeror, because such 
conditions constitute an effective mechanism for protecting against the risks associated 
with an offer. Neither the German Securities Acquisition and Takeover Act (WpÜG) nor 
Directive 2004/25/EC on takeover bids provide a legal definition of offer conditions. Articles 
6 para. 3 (h) and 13 (e) of the Directive and section 18 para. 1 WpÜG merely presuppose 
that such conditions exist. Thus, what is meant by “offer condition” is determined by the 
general civil law bases in the German Civil Code (BGB). Pursuant to section 158 para. 1 BGB, 
a condition is a provision that makes the legal effectiveness of a transaction dependent on 
an uncertain future event. Because of freedom of contract, any transaction may generally 
be made subject to a condition. This principle essentially applies also to takeover offers 
that are submitted pursuant to WpÜG. In takeover law practice, offer conditions are nearly 
always designed as conditions precedent.

The limits of freedom of contract are reached when a reasonable balance is unable to be 
achieved between the interests of the offeror company and those of the target company. On 
the one hand, a takeover offer may have substantial consequences for the target company, 
its shareholders, and its governing bodies. Thus, the target company is interested in ensuring 
that the offeror is bound by its offer as far as possible. On the other, it is unfair to bind the 
offeror to its offer when closing the takeover procedure is not (or is no longer) in its inter-
est, is conditional on reasons that it cannot influence, or is impermissible for legal reasons.

5.1. REQUIREMENTS IN TAKEOVER LAW

The permissibility of making a takeover offer subject to conditions also depends on whether 
special requirements in company law and takeover law are complied with. 

5.1.1. Limits of freedom of contract based on civil law

The basic freedom of the offeror to make the takeover offer subject to conditions is primarily 
limited by section 18 para. 1 WpÜG. This regulation specifies that an offer may not be made 
subject to conditions if the fulfilment of the condition can be effected by the offeror, persons 
acting in concert with it (section 2 para. 5 WpÜG), or subsidiaries of the latter (section 2 para. 
6 WpÜG) exclusively. Thus, § 18 para. 1 WpÜG prohibits potestative conditions. Therefore, 
impermissible conditions include those that make closing of the offer conditional on the 
offeror being able to able to secure the financing for the offer (financing provisos), on the 
offeror adopting a resolution to increase capital for the purposes of creating securities to 
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be offered as consideration, or on a subsidiary of the offeror or a person acting in concert 
with the offeror adopting a resolution approving the takeover offer. By contrast, section 18 
para. 1 WpÜG does not prohibit conditions the fulfilment of which is not exclusively in the 
hands of the offeror, persons acting in concert with it, or subsidiaries of the latter.

In the case of mandatory offers, section 39 WpÜG specifies that the rules in section 18 para. 
1 WpÜG are not applicable. However, this does not mean that conditions the fulfilment of 
which is exclusively in the hands of the offeror are permissible in the case of mandatory 
offers. This understanding would be contrary to the legal nature of a mandatory offer. In 
accordance with the will of the legislator, mandatory offers, as a rule, cannot be made sub-
ject to conditions. The only exception is where conditions are necessary in order to be in 
accordance with mandatory statutory requirements, i.e. provisos of antitrust or supervi-
sory approval.

Pursuant to section 39 para. 3 sentence 1 of the German Stock Exchange Act (BörsG), a 
voluntary takeover offer submitted in connection with a delisting of the target company 
also may not be made subject to conditions.

5.1.2. Requirement of transparency and specificity

The offer document must be drafted in a form that facilitates its comprehensibility and evalua-
tion (section 11 para. 1 sentence 4 WpÜG). This means that an offer condition must be worded 
in such a way that those to whom the offer is addressed can clearly determine on the basis of 
objective criteria whether the condition has been fulfilled. The transparency and specificity 
required by law may well be affected if the offer contains a number of conditions, as is regu-
larly the case. Therefore, the offeror must pay special attention to ensuring that the conditions 
are presented in a comprehensible, straightforward manner.

5.1.3. Requirement of equal treatment

In addition, offer conditions must not infringe the requirement of equal treatment. An 
infringement of this requirement is conceivable where the offeror makes closing of the 
offer conditional on a specific shareholder accepting the offer. As a result, this shareholder 
would be in a position to decide whether the target company’s other shareholder are able 
to sell their shares. The situation is different if the offeror specifies a minimum acceptance 
threshold in the offer, even when the de facto effect of this is that a specific shareholder 
has to accept the offer. 

5.2.  OFFER STRUCTURING – EMPIRICAL ANALYSIS OF THE 
YEAR 2017

Offer conditions can be divided into three categories: regulatory procedures, measures or 
events relating to the takeover offer, and measures and events relating to the target com-
pany or to basic macroeconomic conditions (known as MAC clauses). Measures and events 
relating to the offeror are generally impermissible, since, in most cases, only the offeror can 
influence whether they are taken or occur.

In 2017, 65 per cent of takeover offers (151 out of 23) that were submitted in accordance 
with the WpÜG were subject to conditions. In 13 of these 15 offers, the offeror reserved 
the right to waive an offer condition. In the other two, closing of the offer was made condi-
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tional only on regulatory approval (see 5.2.1., below). If regulatory approval were refused, 
the take over would have been legally impermissible for that reason.2 

The remaining eight offers (35 per cent) did not contain any offer conditions. Two of the 
eight offers were mandatory offers,3  for which reason they were not permitted to contain 
any conditions pursuant to section 39 WpÜG. Four of them were made in connection with 
a planned delisting.4  Thus, pursuant to section 39 para. 3 sentence 1 BörsG, they were not 
permitted to be made subject to a conditions. The remaining two offers did not contain 
any conditions. However, it should be pointed out that at the time those offers were pub-
lished, the regulatory approval procedure had been completed and corresponding approval 
had been granted.5

Fig. 11: Conditions contained in takeover offers in 2017

5.2.1. Regulatory approval

Eleven6 of the 15 offers (73 per cent) containing conditions made the takeover conditional on 
re gulatory approvals. These were merger approval procedures (antitrust proviso) and other 
regulatory approvals.

5.2.1.1. Antitrust provisos

Nine of these 11 offers, which were made subject to regulatory conditions, contained an 
antitrust proviso.7   

Antitrust provisos are permissible as an offer condition without limitation. They are 
required in the case of planned mergers because, in particular, it is prohibited to execute 
a merger before antitrust approval has been granted (section 41 para. 1 of the German 
Act against Restraints of Competition (GWB) and Article 7 of the EC Merger Regulation).  
A distinction must be made between simple and qualified antitrust provisos. Qualified  
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antitrust provisos make closing of the offer conditional on unconditional regulatory approval 
being granted. In the case of simple antitrust provisos, any granted regulatory approval 
is sufficient, even if there are conditions or other restrictions attached to it. Both types of 
antitrust provisos are permissible.

5.2.1.2. Other regulatory conditions

Six of the 11 offers attached other regulatory conditions, specifically approval under the 
German Foreign Trade Act (AWG),8 the carrying out of holder control procedures,9 and 
approvals and/or clearances by institutions in other legal systems.10 Closing of the offer 
was generally made conditional on the absence of any order or injunction (including tem-
porary) by an authority of a Member State of the EU or by a US authority that would make 
the acquisition ineffective or unlawful.11  

5.2.1.2.1. Ownership control procedure

Two of the six submitted offers with other regulatory provisos made closing of the offer 
conditional on the successful completion of an ownership control procedure.12 

The ownership control procedure is a special notification procedure directed at potential 
acquirers. Notice must be given of the planned direct or indirect acquisition of a significant 
holding of 10 per cent of the capital or the voting rights, such as in a credit or financial 
services institution (section 2c KWG; Article 4 para. 1c) of the EU SSM Regulation), an 
insurance undertaking (sections 17 and 18 of the German Insurance Supervision Act (VAG)), 
the operator of a stock exchange (section 6 BörsG), or an external UCITS management 
company (section 19 of the German Investment Code (KAGB)). Notice must also be given 
where a significant holding is increased to 20 per cent, 30 per cent,13 or 50 per cent of the 
capital or the voting rights (section 2c para. 1 sentence 6 KWG).

5.2.1.2.2. Clearance under the German Foreign Trade Act

One of the six offers with other regulatory provisos made closing of the offer conditional 
on investment control approval according to AWG.14   

If a non-EU acquirer intends to acquire 100 per cent of a German company or a direct or 
indirect holding in it of at least 25 per cent, the German Federal Ministry for Economic 
Affairs and Energy (BMWi) can conduct a control procedure under the AWG and examine 
whether the planned acquisition poses a threat to public order or safety in the Federal 
Republic of Germany (section 5 para. 2 AWG and sections 55 et seq. of the German Foreign 
Trade Regulation (AWV)). The BMWi can initiate the examination procedure within three 
months of publication of the decision to submit a takeover offer within the meaning of the 
WpÜG (section 55 para. 3 AWV). Once it receives all required information for conducting the 
examination procedure, the BMWi has four months to decide whether to block the takeover 
or to issue corresponding directives to guarantee the public order or safety of the Federal 
Republic of Germany, provided that it initiated an examination procedure within two months 
(section 59 AWV). The period for making the decision is suspended if the BMWi and the 
companies involved commence negotiations on contractual arrangements or conditions 
to guarantee public order and safety, meaning that the examination procedure may take 
longer. If the applicant does not receive notification from the BMWi within two months that 
an examination procedure has been initiated, the takeover is deemed approved (section 
58 para. 2 AWV). 
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5.2.1.2.3. Miscellaneous other regulatory provisos

Four of six offers that contained other regulatory provisos required one or more approvals 
and/or clearances of institutions in other legal systems.15 An offer that was made conditional 
on the absence of any order or injunction (including temporary) by an authority of a Member 
State of the EU or by a US authority that would make the acquisition ineffective or unlawful16 
was not taken into consideration with regard to the foregoing list. 

One offer was made conditional on approval by the Russian competition authorities under 
the Russian Foreign Investment Act (Federal Act of the Russian Federation No. 160-FZ) and 
the Russian Act on Strategic Investments (Federal Act of the Russian Federation No. 57-FZ). 
On the basis of the latter law, the authority can block the acquisition of companies that are 
strategically important for national defence and state security. 

Another offer was made conditional on neither the Deposit Guarantee Fund of the Associa-
tion of German Banks (BdB) nor the Auditing Association of German Banks (PdB) objecting 
to the acquisition in terms of the deposit guarantee and on the German Federal Financial 
Supervisory Authority (BaFin) determining that the offeror company is a superordinated 
undertaking within the meaning of section 10a para. 1 sentence 5 KWG.17  

Two of the six offers were conditional on clearance of the acquisition by the Committee 
on Foreign Investments in the United States (CFIUS).18 Under the CFIUS procedure, the US 
president can (temporarily) block the acquisition of companies if he or she believes that 
the acquisition poses a threat to national security.

One offer was made conditional on the filing of an SEC registration statement prior to the 
end of the acceptance period.19 A registration statement is necessary because the offer also 
has to be registered in accordance with the requirements of the US Securities Act.

5.2.2. Minimum acceptance thresholds

The offeror can make the offer subject to a specified minimum acceptance threshold 
condition. The permissibility of such a condition follows from section 21 para. 1 no. 3 WpÜG. 
As a rule, the offeror is at liberty to set an acceptance rate. However, in the case of takeover 
offers, at least 30 per cent of the voting rights in the target company must be acquired 
(section 29 WpÜG). The offeror may be interested in setting a minimum acceptance rate 
not merely in order to acquire control of the target company in accordance with takeover 
law but also to acquire a larger share of the voting rights or the share capital, possibly with 
the aim of complete integration. Therefore, in order to secure an absolute or qualified 
majority in the general meeting, minimum acceptance rates of 50 per cent or 75 per cent 
are normally specified. For instance, with a majority of 75 per cent of the represented share 
capital, it is possible for the offeror to obtain a resolution in the general meeting approving 
the conclusion of a domination and profit-and-loss transfer agreement (sections 291 para. 1 
and 293 para. 1 sentence 2 of the German Stock Corporation Act (AktG)). Also conceivable 
are minimum acceptance thresholds of 90 per cent or 95 per cent where takeover is to be 
followed by a squeeze-out under transformation law (section 62 para. 5 of the German 
Transformation Act (UmwG)), takeover law (sections 39a et seq. WpÜG), or stock corporation 
law (sections 327a et seq. AktG).

In eight out of 15 takeover offers (53 per cent), closing of the offer was made conditional 
on reaching a minimum acceptance threshold.20   
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Four of these eight offers (initially) contained minimum acceptance thresholds of at least  
75 per cent of the share capital, not counting any own shares.21 It can be concluded from the 
offer documents of these four offerors that they were intending to restructure the company 
after execution of the takeover, or were at least considering a restructuring. In addition, it is clear 
from these four offer documents that the restructuring measures were, in particular, to include 
the conclusion of a domination and profit-and-loss transfer agreement.

Furthermore, three offers contained minimum acceptance rates aimed at acquiring a majority 
of the shares of the target company (63 per cent, less own shares,22 51 per cent,23 50 per cent plus 
one share24), and one offer set a minimum acceptance rate of 30 per cent of the share capital.25 

Fig. 12:  Minimum acceptance thresholds for conditional takeover offers in 2017 

5.2.3. MAC clauses

Following a successful takeover, the offeror is normally interested in optimising the target 
company’s business activities to match the offeror’s corporate vision. For the offeror, 
therefore, it is essential that specific economic prerequisites remain (virtually) unchanged 
during the takeover. On the other hand, the offeror needs to be able to retract its offer if, 
prior to the end of the acceptance period, detrimental financial circumstances occur at the 
target company or on the market that make it impossible or at least considerably more 
difficult, to achieve the objectives associated with the offer. One way for the offeror to take 
this into account is by including material adverse change (MAC) clauses in the takeover 
offer. MAC clauses can relate both to events and measures within the domain of the target 
company (known as business MAC clauses) or to macroeconomic events or basic conditions 
(known as market MAC clauses).

Ten of the 15 conditional offers (67 per cent) contained MAC clauses.26 All ten of these 
offers contained one or more business MAC clauses. Five of them also contained a market 
MAC clause.27

■ Minimum acceptance threshold of at least 50 per cent     ■ Minimum acceptance threshold of at least 75 per cent 
■ Other minimum acceptance threshold     ■ No minimum acceptance threshold

In per cent

20  

46  

7  

27  
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Fig. 13: MAC clauses contained in conditional takeover offers in 2017

5.2.3.1. Market MAC clauses

In two of the five offer documents, the offer was not to be closed if there was a material 
adverse change in basic macroeconomic conditions, namely, if the DAX closed below 10,000 
on at least five consecutive days during the offer period.28 In two other offer documents, 
closing of the offer was conditional on the TecDAX not experiencing a material decline, i.e., 
it had to close above a specific price on the last day of the offer period.29  The last of the five 
offer documents required that the MSCI World Health Care Index could not close below a 
specific price on five consecutive trading days.30 

5.2.3.2. Business MAC clauses  

Ten of the 15 offer documents contained business MAC clauses31. These can be divided into 
three categories: the occurrence of a material deterioration in the target company’s financial 
circumstances, the approval of, or the carrying out of, capital measures, and other measures 
or events within the domain of the target company that are of material significance.

5.2.3.2.1.  No material deterioration of the target company, particularly insolvency  

All offer documents that contained business MAC clauses made the target company’s finan-
cial circumstances a condition for closing of the offer. Eight of the ten offer documents listed 
the existence of grounds for insolvency, the lodging of an application for commencement of 
insolvency proceedings (by a member of a governing body or by a third party), or the com-
mencement of insolvency proceedings.32 Six of the ten offers specified that the prerequisite for 
invoking a business MAC clause was met if the target company experienced or was expected 
to experience a material deterioration in its financial circumstances, such as in the form of the 
loss of at least half of its share capital within the meaning of section 92 para. 1 AktG, a mate-
rial deterioration of business operations, or “other” material deterioration that is subject to 
ad hoc reporting in accordance with Article 17 of the EU Market Abuse Regulation (MAR).33 

■ Business and market MAC clauses     ■ Business MAC clauses     ■ No MAC clauses

In per cent

34 33 

33 
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5.2.3.2.2.  No capital measures by the target company

Eight of the ten offers that contained business MAC clauses were made conditional on 
the target company refraining from approving or carrying out (material) capital measures 
during the offer period.34 

No capital increase by the target company

All of these offers required the target company to refrain from approving or carrying out a 
capital increase during the offer period. The specific wording of the offer conditions varied 
depending on the respective takeover situation.35 

All offers prohibited an ordinary and/or nominal capital increase, as well as in two of them 
also the exploitation of existing authorised or conditional capital by the management 
board and supervisory board.  

Five of the eight offers did not allow any capital measures to be undertaken, irrespective 
of their volume. The other three offers stipulated a specific volume that would have to be 
exceeded in order for the capital increase to qualify as a material one. One offer specified 
five per cent of the share capital,36 and the other two set a specific amount or a specific 
number of shares (three million new shares/new share capital at 134 million share/capital 
or an increase of share capital of EUR 25 million to EUR 28 million).37  

In terms of time, six of the eight offers were tied to the approval and/or carrying out of the 
capital increase.38 One offer prohibited the convening of a general meeting to approve a 
measure within the meaning of sections 180-240 AktG,39 and another, the publication of 
the subscription offer.40 

No cancellation or creation of conditional or authorised capital

In two of the eight offers, closing was conditional on the target company refraining from 
creating any conditional capital (sections 192 et seq. AktG) or authorised capital (sections 
202 et seq. AktG) and on the management board not exercising corresponding authori-
sation to do so.41 

No issuance of conversion or option rights

Seven of the eight offer documents that made closing of the offer conditional on capital 
measures by the target company provided that the target company was not allowed to 
issue new conversion or option rights or other financial instruments (section 221 AktG).42 
Three of the seven offers specified that any issuance of the aforementioned instruments 
would prevent closing,43 whereas another three set a minimum volume of the issuance.44  
Three of the seven offers provided for exceptions that would rule out the fulfilment of 
the closing condition (e.g. employee stock option programmes, exclusion of subscription 
rights pursuant to section 186 para.3 sentence 4 AktG, exercise of existing option rights).45

No capital reduction

One of the eight offers specified that the general meeting of the target company was not 
permitted to approve a capital reduction (sections 222 et seq. AktG).46 
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5.2.3.2.3. Other measures and events of material significance

In addition, nine of the 15 offer documents made closing of the offer conditional on other 
measures and events of material significance for the target company.

Specifically:

Amendments to the articles of association

Five of these nine conditional takeover offers did not permit amendments to the articles of 
association.47  Three of these five offers prohibited amendments in general,48  although one 
of the three exempted an amendment relocating the company’s registered office to Berlin.49  
The other two offer documents were more specific about the relevant amendments, namely 
they prohibited (only) a rising of the majority requirements in the articles of association, 
the carrying out of a stock split or a reverse stock split, and a change in the type of shares, 
as well as the rights embodied in the shares.50 

No approval of dividend distributions

Four of the nine offer documents prohibited the target company from distributing dividends.  
51 Whereas, one of the four offers did not allow the general meeting to approve any dividend 
distribution,52  the other three set a specific ceiling for the dividend amount.

No material compliance violations by the target company’s management board or 
supervisory board

Three of the nine offers were subject to a compliance condition.53  One such condition 
specified that the offer would not be closed in the event of a material compliance violation 
during the offer period, as identified by an independent expert. Pursuant to the three offer 
conditions, information was not permitted to become known about the commission of 
crimes or misdemeanours by the target company’s governing bodies or senior executives, 
or by its subsidiaries, that are connected with anti-corruption, anti-bribery, or anti-money 
laundering statutes or with antitrust law. or, Furthermore, the information had constitute 
an inside information within the meaning of Article 7 MAR or, if the information had not 
been published, would constitute an insider information.

Intercompany agreement, transformation measures, liquidation of the target com-
pany, and material disposal transaction

Two of the nine takeover offers contained conditions prohibiting the conclusion of an 
intercompany agreement within the meaning of sections 291 and 292 AktG,54  shareholder 
approval of the liquidation of the target company,55  and the carrying out or approval of a 
measure under the UmwG,56  and two others did not permit the carrying out of a material 
transaction in the amount of EUR 30 million or EUR 100 million, respectively.57 

Sale of own shares, material tax debts, and convening of a general meeting under sec-
tion 16 para.3 WpÜG

Respectively one of the nine offers contained various conditions that prohibited the target 
company from selling own shares within the meaning of section 71 AktG,58  generating a 
material tax loss in the form of a reduced loss carryforward,59  convening a general meeting 
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1  Studhalter & Highlight/Constanin (December 2017); Rothenberger/Nordwest (October 2017); Fortum/Uniper (No-
vember 2017); White Elephant/exceet (October 2017); Linde PLC/Linde AG (August 2017); (Nidda Healthcare/STADA 
2 (July 2017); BKB/Oldenburgische Landesbank (July 2017); Pierer Industrie/SHW (July 2017); TLG/WCM (June 2017); 
Summit Hero/Epigenomics (June 2017); United Internet/Drillisch (May 2017); Tiancheng/Biotest (May 2017); Nidda 
Healthcare/STADA 1 (April 2017); Pangea/Pfeiffer 2 (April 2017); Pangea/Pfeiffer 1 (February 2017).

2  United Internet/Drillisch; Studhalter & Highlight/Constantin.
3  HANDGO/Panamax (October 2017); JP’s NEVADA/Aktienbauerei Kaufbeuren (October 2017).
4  Awill/Vtion (November 2017); Rheintex Verwaltungs AG/Rheintex Verwaltungs AG (September 2017); Elector/Clere 

(May 2017); msg systems/msg life (February 2017). 
5  BHS Verwaltungs AG/BHS tabletop AG (April 2017) Accenture Digital Holdings/ SinnerSchrader (March 2017).
6  Studhalter & Highlight/Constanin; Rothenberger/Nordwest; Fortum/Uniper; Linde PLC/Linde AG; Nidda Healthcare/

STADA 2; BKB/Oldenburgische Landesbank; Pierer Industrie/SHW; United Internet/Drillisch; Tiancheng/Biotest; Nidda 
Healthcare/STADA 1; Pangea/Pfeiffer 1.

under section 16 para.3 WpÜG,60  or consenting to the general meeting of an affiliated 
company.61 

5.2.3.2.4. Verification by an independent expert

Offer conditions must be unambiguously worded, be based on objective criteria, and not 
allow any discretion. MAC clauses are normally faced with the problem that their elements 
intentionally or unintentionally allow discretion. In order to ensure that a MAC clause is not 
impermissible for this reason, the offeror can specify in the offer that an independent or 
neutral expert is to determine whether the elements are met for enforcing a MAC clause.

Five out of ten offers that contained MAC clauses provided for this.62  Common to the MAC 
clauses that were subject to verification by an independent expert was that they were not 
based on an objective event (such as insolvency, ad hoc duty, capital increase, or dividend 
distribution) but instead on the unspecified term “materiality” (such as material transaction, 
material loss, material compliance violation, material capital increase), although listing 
concrete criteria for the independent expert. Two of the five takeover offers that provided 
for verification by an independent expert required the target company to undertake 
in a separate agreement in principle – to the extent legally permissible – that it would 
support the independent expert to a reasonable degree and provide it with all necessary 
information.63 

5.3. SUMMARY

The empirical analysis shows that 65 per cent of all WpÜG offers in 2017 were made subject 
to conditions. 35 per cent of published offer documents did not contain any such conditions, 
although this was primarily attributable to statutory requirements (section 39 WpÜG, section 
39 para. 3 sentence 1 BörsG).

73 per cent of all conditional offers made closing of the offer conditional on one or more 
regulatory approvals, particularly by the antitrust authorities. 53 per cent of all conditional 
offers specified that a minimum acceptance rate had to be achieved. 67 per cent of all 
conditional offers contained one or more MAC clauses. In particular, business MAC clauses 
vary widely in how they are worded, and they take into account the specific relationships 
and special aspects of the offeror company and the target company.
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7  Studhalte & Highlight/Constanin (Germany, Austria); Fortum/Uniper (EU, US, Russia, South Africa); Linde PLC/Linde 
AG (EU, US, China, India, South Korea, Brazil, Russia, Canada, Mexico); Nidda Healthcare/STADA 2 (EU, China, Montene-
gro); BKB/Oldenburgische Landesbank (Germany); Pierer Industrie/SHW (Germany, Austria); United Internet/Drillisch 
(Germany); Tiancheng/Biotest (Turkey); Nidda Healthcare/STADA 1 (EU, China, Russia, Serbia, Turkey, Montenegro, 
Macedonia, Ukraine); Pangea/Pfeiffer 1 (Germany, US). 

8  Tiancheng/Biotest.
9  Rothenberger/Nordwest; BKB/Oldenburgische Landesbank.
10  Fortum/Uniper (approval under the Russian Foreign Investment Act); Linde PLC/Linde AG (CFIUS approval; SEC 

registration statement); BKB/Oldenburgische Landesbank (approval of the Deposit Guarantee Fund of the Asso-
ciation of German Banks (BdB) and the Auditing Association of German Banks (PdB); statement concerning the 
superordinated undertaking pursuant to section 10a (1) sentence 5 of the German Banking Act (KWG)); Tiancheng/
Biotest (CFIUS approval).

11  Pierer Industrie/SHW.
12  Rothenberger/Nordwest; BKB/Oldenburgische Landesbank.
13  Pursuant to section 6 para. 1 sentence 6 BörsG, the threshold is 33 per cent instead of 30 per cent.
14  Tiancheng/Biotest.
15  Fortum/Uniper; Linde PLC/Linde AG; BKB/Oldenburgische Landesbank; Tiancheng/Biotest.
16  Pierer Industrie/SHW.
17  BKB/Oldenburgische Landesbank.
18  Linde PLC/Linde AG; Tiancheng/Biotest.
19  Linde PLC/Linde AG.
20  Linde PLC/Linde AG (lowering of the minimum acceptance rate to 60 per cent with amended offer of 23 October 

2017); Nidda Healthcare/STADA 2; White Elephant/exceet; Pierer Industrie/SHW (waiver of minimum acceptance 
rate by amended offer of 19 July 2017); TLG/WCM; Summit Hero/Epigenomics; Tiancheng/Biotest; Nidda Healthcare/
STADA 1 (lowering of the minimum acceptance rate to 67.5 per cent with amended offer of 7 June 2017).

21  Linde PLC/Linde AG (reduced to 60 per cent); Summit Hero/Epigenomics; Tiancheng/Biotest; Nidda Healthcare/
STADA 1 (lowering of the minimum acceptance rate to 67.5 per cent with amended offer of 7 June 2017).

22  Nidda Healthcare/STADA 2.
23  White Elephant/exceet.
24  TLG/WCM.
25  Industrie/SHW (waiver of minimum acceptance rate by amended offer of 19 July 2017).
26  Rothenberger/Nordwest; Linde PLC/Linde AG; Nidda Healthcare/STADA 2; BKB/Oldenburgische Landesbank; Pierer 

Industrie/SHW; TLG/WCM; Summit Hero/Epigenomics; Nidda Healthcare/STADA 1; Pangea/Pfeiffer 2; Pangea/Pfeiffer 
1.

27  Rothenberger/Nordwest; Summit Hero/Epigenomics; Pangea/Pfeiffer 2; Pangea/Pfeiffer 1; Pierer Industrie/SHW.
28  Rothenberger/Nordwest; Pierer Industrie/SHW.
29  Pangea/Pfeiffer 2; Pangea/Pfeiffer 1.
30  Summit Hero/Epigenomics.
31  Rothenberger/Nordwest; Linde PLC/Linde AG; Nidda Healthcare/STADA 2; BKB/Oldenburgische Landesbank; Pierer 

Industrie/SHW; TLG/WCM; Summit Hero/Epigenomics; Nidda Healthcare/STADA 1; Pangea/Pfeiffer 2; Pangea/Pfeiffer 
1.

32  Rothenberger/Nordwest; Nidda Healthcare/STADA 2; BKB/Oldenburgische Landesbank; Pierer Industrie/SHW; Sum-
mit Hero/Epigenomics; Nidda Healthcare/STADA 1; Pangea/Pfeiffer 2; Pangea/Pfeiffer 1.

33  BKB/Oldenburgische Landesbank; TLG/WCM; Summit Hero/Epigenomics; Pangea/Pfeiffer 2; Pangea/Pfeiffer 1; Linde 
PLC/Linde.

34  Nidda Healthcare/STADA 2; Nidda Healthcare/STADA 1; BKB/Oldenburgische Landesbank; TLG/WCM; Summit Hero/
Epigenomics; Pangea/Pfeiffer 1; Pangea/Pfeiffer 2; Pierer Industrie/SHW.

35  Summit Hero/Epigenomics; Pangea/Pfeiffer 1.
36  Nidda Healthcare/STADA 2.
37  TLG/WCM; Pangea/Pfeiffer 2.
38  Nidda Healthcare/STADA 2; Nidda Healthcare/STADA 1; TLG/WCM; Summit Hero/Epigenomics; Pangea/Pfeiffer 2; 

Pierer Industrie/SHW.
39  Pangea/Pfeiffer 1.
40  BKB/Oldenburgische Landesbank.
41  Pierer Industrie/SHW; Summit Hero/Epigenomics; Nidda Healthcare/STADA 1; Pangea/Pfeiffer 2; Pangea/Pfeiffer 1.
42  Pierer Industrie/SHW; Summit Hero/Epigenomics; Nidda Healthcare/STADA 1; Pangea/Pfeiffer 2; Pangea/Pfeiffer 1; 

TLG/WCM.
43  BKB/Oldenburgische Landesbank; Pierer Industrie/SHW; Pangea/Pfeiffer 1; TLG/WCM.
44  Summit Hero/Epigenomics; Pangea/Pfeiffer 2; TLG/WCM.
45  BKB/Oldenburgische Landesbank; Summit Hero/Epigenomics; Nidda Healthcare/STADA 1.
46  TLG/WCM.
47  BKB/Oldenburgische Landesbank; Pierer Industrie/SHW; TLG/WCM; Summit Hero/Epigenomics.
48  TLG/WCM; Summit Hero/Epigenomics.
49  TLG/WCM.
50  BKB/Oldenburgische Landesbank; Pangea/Pfeiffer 2.
51  Nidda Healthcare/STADA 2; Nidda Healthcare/STADA 1; TLG/WCM; Summit Hero/Epigenomics.
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52  Summit Hero/Epigenomics.
53  Pangea/Pfeiffer 2; Pangea/Pfeiffer 1; Linde PLC/Linde AG.
54  Pierer Industrie/SHW; Summit Hero/Epigenomics.
55  Pierer Industrie/SHW; Summit Hero/Epigenomics.
56  Pierer Industrie/SHW; Summit Hero/Epigenomics.
57  Pangea/Pfeiffer 1; Pangea/Pfeiffer 2.
58  TLG/WCM; Nidda Healthcare/STADA 1.
59  TLG/WCM.
60  Pangea/Pfeiffer 1.
61  Linde PLC/Linde AG.
62  Summit Hero/Epigenomics; Linde PLC/Linde AG; Pangea/Pfeiffer 1; Pangea/Pfeiffer 2; TLG/WCM.
63  TLG/WCM; Linde PLC/Linde AG.



75

6.  Debt Financing of Public  
Takeover Offers 

Dr. Tom Oliver Schorling Dr. Matthias Kiesewetter 
White & Case LLP White & Case LLP

Financing is critical to the success of a public takeover offer. It must be secured prior to sub-
mitting the offer. In the case of a listed target company, the offeror and the financing banks 
must bear in mind not only financially strategic considerations, but also the general require-
ments of capital markets law and, in particular, takeover law.

In this regard, there are many similarities between the financing of public and private take-
overs, but in some cases also considerable differences. For instance, both areas are charac-
terised by the “certain funds” concept (see below 6.3.1.). In the case of a public takeover offer, 
this binds the financing banks to their commitment letter until the offer is consummated. 
The same applies to a private equity investor in connection with the submission of an offer 
at a non-public auction sale – at the moment the seller accepts the offeror’s bid, the ability 
of the financing banks to withdraw their commitment letter must be limited to an absolute 
minimum. By contrast, there are differences with respect to the ability to access the target  
company’s personnel and financial resources. In the case of a public takeover, it is con- 
siderably more difficult for the financing banks to obtain information from publicly accessible 
sources about developments at the target company or to secure loan claims using the tar-
get company’s assets. Although unlisted stock corporations are also subject to strict capital 
maintenance rules, these can be more easily managed in the case of a non-public transaction.

6.1. THE CREATION OF CONSORTIUMS

6.1.1. Initiative and objectives

It is, of course, the offeror that initiates the process of drawing up the financing structure. 
Prior to publishing its intention to submit a takeover offer, it will assure itself that it has the 
support of debt capital providers in the event that the takeover cannot be financed with 
available resources. Depending on the geographic focus of the target group and its indus-
try group, it will first undertake a preliminary selection of banks and, following execution 
of a strict non-disclosure agreement (NDA), make them familiar with the key aspects of the 
planned transaction, normally in bilateral discussions. On the basis of the offeror’s predefined 
term sheets, each of the banks is asked for its main terms, and these are then compared. At 
a certain point, the offeror notifies the banks that have offered the most attractive terms 
about the identity of the other chosen banks. Then, together with this group of banks, the 
offeror prepares the final contract documentation, including its legal and financial para-
meters. Depending on the size, complexity and number of parties involved, a period of two 
to three months should probably be scheduled for this purpose.
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6.1.2. Confidentiality and multi-tracking (known as “trees”)

The preparation of public takeovers is subject to strict confidentiality requirements. In 
addition to the purely practical risk that the project will fail due to “leakage”, insider rules 
must also be considered in the case of a listed target company. From the standpoint of 
the banks involved, confidentiality has the highest priority, since even the suspicion of 
improper internal treatment could have grave consequences, including for the prospects 
for playing a role in future transactions. Therefore, in contrast to transactions relating to 
private takeovers, it is uncommon that various teams within a bank – separated by “Chinese 
walls” – support various offerors for their public (and in this case, competing) offers for the 
same target company. 

6.2. COMMITMENT LETTER

The first step in reaching an agreement between the financing bank consortium and the 
offeror (or its vehicle) is a binding commitment letter. This commitment letter is not to be 
confused with confirmation of financing under the German Securities Acquisition and 
Takeover Act (WpÜG) (for confirmation of financing, see No. 4, below). The commitment 
letter usually makes reference to definitively negotiated loan agreements that are ready for 
execution, which are attached to the commitment letter. The commitment letter is signed 
by representatives of the financing banks. It is addressed to the offeror and is thus legally 
binding. At the time the commitment letter is provided, all provisos that had previously 
been made by the banks’ governing bodies must have been satisfied.

6.3. LOAN AGREEMENT

The documentation for the loan agreement may take various forms. Depending on the size 
of the transaction and the composition of the bank consortium, the documentation may be 
drafted in English or German and be subject to English or German law. There are no statu-
tory requirements in this respect.

Moreover, the contractual arrangements in the loan agreement are diverse and 
comprehensive. Depending on the size and complexity of the transaction, a volume of 200–
300 pages can be expected. The size of the documentation is due to the fact that in contrast 
to a purchase contact, for instance, the agreement has to cover not just a specific closing 
date but rather a period of several years, as well as a variety of contingencies and financial 
objectives. In connection with public takeover financing, the following arrangements are 
especially important:

Result from the survey:

40 per cent of survey participants that consider themselves an offeror have not yet taken 
any financing measures.
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6.3.1. Certain funds

The commitment letter specifically sets forth the type of funds, their amount and the terms 
and purpose of their use. In particular, it also specifies the conditions for disbursement that 
have to be met in order to be able to draw down the funds. In this context, the concept of 
“certain funds” is applied. In this regard, the offeror’s interest in certain funds is congruent 
with the interest in protecting the public and the target company’s shareholders against 
insufficiently financed public takeover offers. As a result, there are very few reasons that 
would enable the banks bound by the commitment letter to refuse to provide the financ-
ing. Such reasons include the requirement that the offeror is legally in existence and that 
the financing documents are enforceable. On the other hand, if the target company suffers a 
financial or legal deterioration or if there is a collapse on the market generally, this normally 
does not limit the duty of the banks to disburse in conformity with the financing documen-
tation, unless a corresponding disbursement condition is contained in the offer document.

6.3.2. Draw-down period

The banks obviously cannot be obligated to disburse the funds without any restriction in 
terms of time. From the standpoint of the banks, the duty to disburse constitutes a risk 
(which has to be covered by own funds) that is to be circumscribed as tightly as possible. 
On the other hand, the financing must be guaranteed for the entire duration of the offer 
– and at the start of the offer, this is by no means definitively foreseeable. For example, it 
may be the case that the offer period is extended by changes to the offer, by the conven-
ing of a general meeting of the target company to approve the takeover, and/or by com-
peting offers. Whereas the offeror has control over any changes to the offer and the bank 
can protect itself with covenants, this is not the case with the convening of a general meet-
ing and/or the publication of a competing offer. As a result, a draw-down period of up to 
12 months may be reasonable or necessary.

6.3.3. Financing volume

The amount of financing required is first determined by multiplying the offer price (pur-
chase price per share) by the number of outstanding shares. However, a number of other 
aspects also have to be taken into consideration. Should there be latitude for potentially 
increasing the offer? Will the target company possess sufficient liquidity after the offer is 
consummated, or will it need a credit line for operating capital, such as in the event that 
the banks end their involvement at that point? And what impact does change of control 
clauses in the target company’s contracts have on other financing instruments? If long-term 
bank financing or bonds can be terminated in the event of a change of control, financial 
planning also should be undertaken for this event. Such aspects may considerably expand 
the financing needs beyond the offer itself. 

6.3.4. Conditions

From the standpoint of the banks, the question of when and under what conditions they can 
get legal access to the target company’s cash flow and assets for the purposes of collateral-
ising the loan is of paramount importance. In the case of a strategic offeror, this need can 
probably be satisfied if it has sufficient creditworthiness and assets. By contrast, in the case 
of a takeover by a private equity sponsor, the loan is granted to an offeror company with 
no assets, and the source of repayment is solely the target company’s financial potential.
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Once the takeover is closed, the acquired shares can be pledged to the banks as collateral 
for the financing. However, access to the target company’s assets may be prevented by 
mandatory requirements in stock corporation law. A stock corporation is not permitted 
to help a third party acquire the company’s shares with its own funds (section 71a of the 
German Stock Corporation Act (AktG)), nor may the investments made by the shareholders 
be refunded to them, including indirectly (section 57 AktG). In legal terms, these restrictions 
can first be removed either when an intercompany agreement is concluded between the 
offeror company and the target company (such as a domination and profit-and-loss transfer 
agreement) or, for example, as a consequence of a merger of the target company into the 
offeror company. Therefore, from the standpoint of the banks, it is very important for the 
offer document to specify a minimum acceptance rate and a time frame for concluding an 
intercompany agreement upon reaching a sufficient acceptance threshold of target shares.

6.4. FINANCING CONFIRMATION UNDER THE WPÜG

In addition, in the case of a cash offer, the offeror must submit confirmation from an 
independent investment services enterprise provider that the offeror has taken the steps 
necessary to ensure that the means required to perform the offer in full are available at the 
time when the claim for cash payment falls due (section 13 para. 1 WpÜG). The financing 
confirmation cannot be made subject to conditions or to a knowledge proviso.

The financing confirmation must be attached to the offer document and published together 
with it. In most cases, confirmation is given either by the advising investment bank or, in 
the case of a debt-financed takeover, by one of the financing banks. The bank is considered 
to be independent as long as there is no connection between the bank and the offeror 
within the meaning of companies’ law. 

Independent review and confirmation is intended to prevent the publication of dubious or 
insufficiently financed offers. The German Federal Financial Supervisory Authority (BaFin) 
does not take any steps to verify this itself but instead relies on the financing confirmation of 
the bank. In this regard, the bank incurs liability when it provides a financing confirmation. 
If it turns out that the offeror did not take the steps necessary to ensure the financing of the 
offer and does not have at its disposal the necessary means for paying the consideration, 
the accepting shareholders can demand compensation of damages from the bank that 
issued the financing confirmation. The bank is not liable if it can prove that it was unaware 
of the inaccuracy or incompleteness of the information about the guarantee of payment 
in the financing confirmation, unless such unawareness was due to gross negligence.

Therefore, prior to issuing the financing confirmation, the bank conducts its own exami-
nation of whether the offeror has in fact taken the necessary steps in order to have at its 
disposal the means required to guarantee the financing. This is typically done by employ-
ees and attorneys that are not directly involved in the acquisition financing. The bank 
exercises customary due care and diligence in order to form a comprehensive picture of 
the existing guarantee measures or those to be taken by the offeror. It must ensure that 

Result from the survey:

According to the survey results, one-half of DAX and SDAX companies have not yet made 
any arrangements for external financing.
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it is aware of all relevant precautions that were actually taken and be familiar with the 
contractual agreements and contract parties, and if there are indications to the contrary, 
it must critically scrutinise whether it will fail to meet the (high) standard in the WpÜG.

In the case of debt financing for a cash offer, a concluded loan agreement or a binding loan 
commitment must be in place at the time that BaFin permits the offer to be published. 
Legally non-binding term sheets are not sufficient. In practice, the offeror will often 
insist that the requirements have to be met when the offer is announced and thus prior 
to permission by BaFin to publish the offer document. The bank issuing the financing 
confirmation will closely compare the offer conditions in the loan agreement with the 
offer conditions contained in the offer document. Particularly in the case of MAC clauses, 
caution is warranted, since these usually cannot be reflected on a one-to-one basis in 
the offer document. For this reason, such clauses and other disbursements conditions 
are waived in practice, as described above, until conclusion of the offer (certain funds).

The bank does not itself have to take any guarantee measures, but rather only confirm 
the offeror’s measures. However, in connection with the cash confirmation agreement to 
be concluded between the offeror and the bank concerning the financing confirmation, 
the bank will, depending on the given case, agree on accompanying measures in order 
to reduce its risk profile.
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7.  Challenges on the Path to Taking 
Private 

Prof. Dr. Roger Kiem Dr. Hendrik Roehricht 
White & Case LLP White & Case LLP

Private equity (“PE”) offerors are involved in a significant number of public takeovers on 
the German market. Nearly 20 per cent of public takeovers in Germany are carried out 
by PE offerors including important takeovers like the joint offer by the PE firms Bain and 
Cinven for STADA Arzneimittel AG last year. PE offerors have special needs when taking 
over a company. The offer is normally financed to a significant extent with debt. In turn, 
this requires that there is certainty in advance of the takeover that if it is successful, the PE 
offeror will gain sufficient access to the target company’s financial resources, particularly 
so as to be able to use the target company’s free cash flow as collateral for banks. For this 
reason, PE offerors in practice attempt to secure such access through structural measures 
to be taken following the takeover. One such measure is the conclusion of a domination 
agreement. The advantage to such an agreement is that the offeror needs to achieve 
“merely” a qualified majority of 75 per cent (or as was recently shown in the case of STADA 
Arzneimittel AG, nearly 65 per cent), which is considerably lower than the 90 per cent or 95 
per cent required for a squeeze-out. The agreement also gives the offeror the authority to 
instruct the controlled company to take corresponding measures to enable access to the 
required financial resources. At the same time, however, the offeror is obligated to pay the 
company’s shareholders compensation and, under certain circumstances, to repurchase 
their shares in exchange for a reasonable settlement, which is normally calculated using 
the discounted cash-flow method or IDW S1 (“Principles for the Performance of Business 
Valuations,” published by the Institute of German Accountants). By doing so, it is exposed 
to the risk of coming into the focus of speculation-oriented “activist” investors, who often 
strive to obtain a share repurchase price that is considerably higher than the consideration 
specified in the takeover offer. The same problem arises where the offeror plans to carry out 
a squeeze-out under stock corporation law or merger law. Also in this case, the offeror is 
required to pay an indemnification to the shareholders being squeezed out that amounts 
to at least the “intrinsic value” of the shares, as determined in accordance with the IDW S1 
principles, or the stock price, whichever is higher. The reasonableness of the indemnification 
may be reviewed in judicial appraisal proceedings (Spruchverfahren). In contrast, the 
squeeze-out under takeover law when the indemnification is based on the offer price 
practice, has not established as successful procedure. In light of this, special attention 
should be paid to the measures under the German Stock Corporation Act (AktG), which 
can give offerors the ability not only to exert influence over the target company but also 
to override measures by activist investors. 



81

7.1. RELEVANT CONTROL THRESHOLDS

7.1.1.   Brief description of structural measures under the Stock Corpo-
ration Law (AktG), the German Transformation Act (UmwG) and 
the German Securities Acquisition and Takeover Act (WpÜG)

7.1.1.1. Domination agreement

With the conclusion of a domination agreement, which is a type of intercompany agreement, 
one party agrees to transfer control over its company to the other party. In order for the 
domination agreement to be effective, it must be approved by the general meeting of 
the controlled company. Under the AktG, approval requires a qualified majority of three-
quarters of the share capital represented at the general meeting, although the articles of 
association of the controlled company may provide for a majority that is higher than that 
specified by statute. If the controlling company is a stock corporation or a partnership limited 
by shares (KGaA) with registered office in Germany, then, in addition, its general meeting 
must also approve the domination agreement, with the majority requirements in effect for 
the controlled company being applicable mutatis mutandis. The legal form of the controlled 
company is irrelevant in this respect. PE offerors, in particular, make consummation of the 
takeover offer conditional on a minimum acceptance threshold of 75 per cent.

7.1.1.2. Squeeze-out

If the offer is directed at a target company whose shares are traded on a regulated market, 
the offeror can choose between various types of squeeze-outs with various majority 
requirements: a squeeze-out under stock corporation law (95 per cent majority), a squeeze-
out under merger law (90 per cent), and a squeeze-out under takeover law (95 per cent), 
bearing in mind that the latter has little practical relevance. If the target company’s shares 
are not traded on a regulated market but instead over the counter, or if they are not traded 
on an exchange at all, the offeror’s only options are a squeeze-out under stock corporation 
law or merger law. If a squeeze-out under takeover law has already been initiated, the 
offeror must wait until it has been concluded and become legally binding. Until such time, 
the offeror is prohibited from initiating a squeeze-out under stock corporation law and, for 
the purpose of avoiding parallel procedures, also a squeeze-out under merger law.

7.1.2. De facto relevant control thresholds

In general, resolutions at the general meeting of a target company requires a simple majority 
of votes cast in order to be adopted. Structural measures, such as those described above, 
require a qualified majority. However, the required majority at the general meeting can be 
achieved quickly, as is confirmed by statistics about attendance at general meetings in recent 
years. According to a study by SdK, the average attendance at the general meetings of DAX 

Result from the survey:

33 per cent of the potential offerors surveyed seek to acquire 75 per cent of the share cap-
ital, and 35 per cent of offerors, 90 per cent, in order to be able to obtain control over the 
target company and prepare a squeeze-out.
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30 companies in 2015 was 54.95 per cent. According to BARKOW Consulting, attendance 
at the blue chip companies rose to 62.3 per cent in 2016 and to 62.9 per cent in 2017. The 
fact that these figures are said to be the highest in 20 years makes clear that the number 
of shareholders attending general meetings is normally quite low. As a consequence, this 
can result in the emergence of what are known as de facto general meeting majorities, 
meaning that even with a holding of less than 50 per cent, resolutions can be adopted 
by simple majority and structural changes can be enforced. In addition, such a majority 
holding resulting from a de facto general meeting majority may also enable one company 
to exercise a dominating influence over another company. In accordance with the case 
law of the German Federal Court of Justice (BGH), such dependence may be presumed 
if the abstract ability exists to exercise the type of consistent, comprehensive influence 
provided by companies’ law. Dependency may also find expression in the ability to control 
the management board and its business policies, which is particularly conceivable where 
the de facto general meeting majority has the ability to decide on the composition of the 
supervisory board. 

7.2.  MEASURES TO ACHIEVE THE RELEVANT CONTROL 
THRESHOLDS

7.2.1.  Acquisition of a block of shares before/after announcing the 
takeover offer/conditional acquisition of a block of shares

7.2.1.1. Acquisition of a block of shares as strategic protection

In most cases, the offeror will attempt to acquire shares of the target company prior to 
submitting a mandatory offer or a takeover offer. Such acquisitions of blocks of shares (also 
known as block trades) are intended to increase the chances for the success of a takeover. At 
the same time, an acquisition of a block of shares, if it reaches the de facto relevant control 
threshold, can enable the offeror to exert influence over the target company, even when the 
desired legally relevant control threshold is not achieved through the contemporaneous 
takeover. This circumstance is often decisive for PE offerors. They are more accustomed 
to entering into transactions with unlisted target companies without the uncertainties 
associated with the capital market. Such transactions are characterised by the fact that 
there is a high degree of certainty that they will achieve control over the target company. 
Therefore, when they target listed companies, PE offerors look to protect their investment 
projects by acquiring a block of shares. This has two advantages: First, it assures the requisite 
minimum degree of operational influence. Second, it helps to lay the groundwork for the 
offeror’s own exit. The latter may take the form of a sale of a block of shares that has grown 
larger through additional purchases or capital measures, as was the case, for example, with 
the holdings of Capvis and KKR in WMF AG and the acquisition of GfK by KKR. From the 
standpoint of the financing banks, the acquisition of a block of shares not only increases 
the likelihood that the financing of the acquisition project will be successful, but it also 
reduces risks: The acquisition of a block of shares helps to achieve the legally relevant control 
thresholds, or at least ensures that the de facto relevant control thresholds will be achieved, 
in which case the PE offeror obtains influence over the operational implementation of the 
measures necessary for the success of its investment project, thus enabling it to repay 
the financing it secured to make the acquisition. When a PE investor intends to increase 
its holding in the target company in advance of a takeover, it is not at all in its interest to 
make the public aware of its plans, because speculators would otherwise drive up the 
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price of a subsequent takeover. It will therefore attempt to avoid the obligation to publish 
notifications about voting rights, which may be triggered by an acquisition of a block of 
shares, in advance of a public takeover offer. Because of these notification duties, blocks 
of shares should therefore be acquired close in time to the announcement of the public 
takeover offer in order to prevent undesirable speculation, the building up of undesirable 
blocking positions and the price increases caused by them.

7.2.1.2. Combined and conditional acquisitions of blocks of shares

One possible solution is the combined or parallel acquisition of a block of shares. In this case, 
the offeror acquires shares outside of a formal offer procedure, however, not in advance 
of it, but instead concurrently with it. In doing so, it is advisable to delay formal transfer of 
these shares until after publication of the decision to submit an offer under the WpÜG. In 
particular, this relieves the offeror of the obligation to publish an offer as a result of obtaining 
control over the target company (mandatory offer), which arises when the offeror holds 
at least 30 per cent of the voting rights in the target company. This obligation does not 
apply if control is acquired by virtue of a takeover offer. It also suffices that the acquisition 
of a block of shares bears a relation to the takeover offer. Such linkage may in any case be 
presumed if the acquisition takes place after publication of the offer document, but prior to 
the end of the offer period, i.e. a parallel acquisition. Some legal scholars suggest that the 
timing should be moved up to just before publication of the decision to submit the offer, 
so that acquisitions made between publication of the decision and publication of the offer 
document (preliminary acquisitions) are covered, subject, however, to the condition that 
the acquisition only becomes effective after publication of the offer document. By contrast, 
acquisitions made prior to this time are excluded. All legal scholars are in agreement that 
parallel acquisitions of blocks of shares are to be taken into account for the purposes of 
calculating the 95 per cent threshold. With respect to follow-on acquisitions, the BGH ruled 
in 2012 that the acquisition must take place at least within the additional acceptance period. 
A block of shares is rarely acquired subject to the condition that the takeover is successfully 
completed. Rather, the two are unrelated. 

7.2.2. Irrevocables/tender commitments

Irrevocable undertakings (or tender commitments) are preliminary agreements by way 
of which one party (the shareholder of the target company) irrevocably undertakes to 
accept the subsequent mandatory offer or takeover offer under the conditions specified 
therein, subject to successful closing of the offer. Accordingly, the acquisition of shares is 
based on the takeover offer or mandatory offer. Although irrevocables are a way to build 
up positions and, as a result, strategic protection, they, too, raise the problem of voting 
rights notifications. In accordance with the administrative practice of the German Federal 
Financial Supervisory Authority (BaFin), both the conclusion of irrevocables and the number 
of shares of the target company to which they relate must be notified. Therefore, parallel 
acquisitions of blocks of shares are often preferable.
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7.3.  STRUCTURAL MEASURES IN DETAIL

7.3.1. Domination and profit-and-loss transfer agreement

Majority ownership as a consequence of a takeover results only in the target company 
becoming part of what is known as a de facto group. The target company’s management 
board continues to run the company under its own responsibility. In particular, the acquirer 
is not allowed to access the target company’s cash flows and it has only limited ability to 
leverage synergies. This is where a domination and profit-and-loss transfer agreement 
may be helpful. By way of a domination agreement, the controlling company has power of 
direction over the controlled company and can give instructions to the latter’s management 
board, which must comply with them. In addition, once a profit-and-loss transfer agreement 
is in place, the controlling company has access to all of the target company’s annual profits. 
The domination and profit-and-loss transfer agreement also overrides the prohibitions 
of providing financial assistance and repaying capital contributions, which also makes it 
considerably easier to obtain transaction refinancing, such as through upstream loans or 
upstream collateral. 

In light of this, PE offerors, in particular, set a minimum acceptance threshold of 75 per cent 
as a condition for consummation of the takeover offer, in order to be assured of being able 
to conclude a domination and profit-and-loss transfer agreement at a later point. The most 
recent example of this is the takeover offer by Bain and Cinven for STADA Arzneimittel AG. 
Despite a lowering of the minimum acceptance threshold from 75 per cent to 67.5 per cent 
during the offer period and an increase in the offer price, however, the takeover offer initially 
failed. Once the minimum acceptance threshold was lowered further to 63 per cent, the 
offer was ultimately able to be consummated. As a result, however, activist shareholders 
had a suitable framework for making their consent to a domination and profit-and-loss 
transfer agreement dependent on a settlement price for the repurchase of their shares that 
was higher than the offer price in the takeover procedure.

In addition to the example of STADA Arzneimittel AG, others include GfK, SLM Solutions, 
Celesio, Demag Cranes and Kabel Deutschland. In all of these cases, activist shareholders 
tenaciously built up their holdings after the takeover intention had become public in 
order to have a say in determining the success of the takeover. After building up sufficient 
positions, activist shareholders can withhold their shares in order to bring about the failure 
of the takeover or force the offeror to submit a higher offer. 

In order to gain a better understanding of the approach that activist shareholders take, 
offerors should be aware of the following: In return for the conclusion of a domination and 
profit-and-loss transfer agreement, the shareholders of the controlled company receive 
not only the entitlement to a compensation payment (guaranteed dividend) but also the 
ability to exit the company in exchange for a settlement, which generally consists of shares 
of the controlling company. In this respect, the full value of the holding is compensated, 
which often exceeds the offer price of the takeover offer. In accordance with settled case 
law, the exchange price is an indication of the minimum value of the stock. In other words, 
the exchange price over the three months preceding the announcement of the domination 
and profit-and-loss transfer agreement constitutes the floor for the value of the settlement 
to be paid. If an enterprise valuation results in a higher settlement, that figure is overriding. 
As a result of this, as well as the fact that the reasonableness of the settlement can be 
reviewed in judicial appraisal proceedings (in connection with which there are sometimes 
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increases of 20–30 per cent), offerors may decide not to pursue a domination and profit-
and-loss transfer agreement if they see an alternative to it. In addition to being confronted 
with the excessively long duration and high cost of both the enterprise valuation and the 
judicial appraisal proceedings, offerors potentially make themselves an easy target for 
speculative investors. 

In this regard, activist shareholders benefit from the peculiarities of German takeover law 
and stock corporation law. Following the conclusion of judicial appraisal proceedings, which 
usually take several years, shareholders have two months to decide whether to accept 
an indemnification in exchange for the repurchase of their shares or instead to claim a 
compensation payment. In the case of an indemnification, the amount bears interest at a rate 
of five per centage points above the base interest rate. Irrespective of whether a previously 
paid guaranteed dividend is set off, shareholders can nevertheless retain the delta, insofar 
as the guaranteed dividend is less than 5 per cent. This results in a minimum interest rate 
of five per centage points above the base interest rate per annum. In addition to this, the 
banks retained by the activist shareholders finance their holdings in the target company 
following conclusion of the domination and profit-and-loss transfer agreement with up to 
100 per cent debt. The difference between the guaranteed interest and the interest owed 
on the debt provides a further source of income for activist shareholders. This tactic, known 
as domination trade, is particularly attractive also because the trade can be liquidated at 
any time by delivering the shares to the majority shareholder. Activist shareholders, thus, 
have to make a calculation: They need to tender a sufficient number of shares during the 
takeover offer so that it is successful, but also retain a sufficient number of shares in order 
to be able to steer the final takeover process in a direction that is profitable for their own 
purposes. Lately, they have been attempting to avoid this problem by borrowing the shares 
from shareholders that want to accept the offer and, in the case of a successful takeover, 
paying them the offer price plus a borrowing fee or, if the takeover fails, returning the shares 
to them (known as a box trade).

7.3.2. Squeeze-out

7.3.2.1. 95 per cent threshold for a squeeze-out under stock corporation law or take-
over law

Common to both types of squeeze-outs is that the offeror needs to reach a threshold of 95 
per cent. The difference between them, however, is that in the case of a squeeze-out under 
stock corporation law, the principal shareholder must own 95 per cent of the company’s 
share capital, whereas a squeeze-out under takeover law relates to 95 per cent of the voting 
share capital. As a result, where an offeror reaches the 95 per cent threshold in the case of a 
squeeze-out under takeover law, it receives only the remaining voting shares, i.e. none of the 
preferred shares. Another difference is that for a squeeze-out under stock corporation law, it 
is irrelevant when the principal shareholder reaches the 95 per cent threshold, whereas for a 
squeeze-out under takeover law, the offeror must hold 95 per cent of the voting share capital 
by the end of the acceptance period for the takeover offer or mandatory offer. As shown 
by the remarks above concerning acquisitions of blocks of shares, this does not mean that 
the 95 per cent threshold has to be reached as a result of the takeover offer or mandatory 
offer. Rather, under certain conditions, preliminary acquisitions, parallel acquisitions and 
follow-on acquisitions outside of the formal offer procedure may be taken into consideration. 
If the requirements are met for a squeeze-out under takeover law, the remaining shares are 
transferred by court order, which is issued upon application by the offeror. 
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However, as mentioned at the outset, it is highly unlikely that an offeror will opt for a 
squeeze-out under takeover law. In addition to the 95 per cent threshold, which must be 
reached not later than the end of the extended acceptance period, and the three-month 
deadline for filing an application with the Regional Court of Frankfurt am Main for transfer 
of the shares, the difficulty with this procedure is compounded by the fact that the structural 
measure remains ineffective as long as the legal dispute concerning the adequacy of the 
indemnification is pending, which in the case of an appeal to the Higher Regional Court 
of Frankfurt am Main may take years. By contrast, in the case of a squeeze-out under stock 
corporation law, the shares of the minority shareholders are transferred to the principal 
shareholder by resolution adopted at the general meeting, which the management board 
must transmit to the commercial register for recording. The adequacy of the indemnification 
is reviewed in judicial appraisal proceedings. However, this does not have any suspensive 
effect for the structural measure. Another aspect is that in the case of a squeeze-out under 
takeover law, the consideration granted in connection with a takeover offer or mandatory 
offer is presumed to be reasonable if, on the basis of the offer, the offeror has acquired at 
least 90 per cent of the share capital affected by the offer (market test).

7.3.2.2. 90 per cent threshold in the case of a squeeze-out under merger law  

If the offeror owns at least 90 per cent of the target company’s share capital, whereby only 
a direct holding counts, it also has the ability to carry out a squeeze-out under merger law 
(UmwG), also called a “privileged” squeeze-out. Only a stock corporation, a partnership limited 
by shares or a European company (SE) are eligible to be acquired or to be the acquirer, which 
should be borne in mind when choosing a suitable SPV. In the case of a squeeze-out under 
the UmwG, the general meeting of the stock corporation being acquired may resolve, within 
three months following the conclusion of the merger agreement, to transfer the shares of 
the minority shareholders to the principal shareholder. Other than that, there is no need for 
an approval resolution by the general meeting of either the company being acquired or the 
acquiring company. The merger agreement or a draft of it must specify that the merger is 
linked with a squeeze-out. There is no consensus among legal scholars concerning the point 
at which the 90 per cent threshold has to be reached. Some propose that the threshold has 
to have been reached by the time the merger is recorded in the commercial register of the 
acquiring company, others, by the time the application for recording is filed, and still others, 
by the time the general meeting adopts the merger resolution. At first glance, because of 
its lower threshold, the squeeze-out under merger law appears to be more advantageous 
for excluding the remaining minority. But it should be taken into consideration that in the 
case of a squeeze-out under the UmwG, the principal shareholder is obligated to pay a cash 
indemnification to the shareholders affected by the squeeze-out, with the amount of such 
settlement normally being calculated in accordance with the IDW S1 principles using the 
discounted cash-flow method. This is why a squeeze-out under merger law is referred to as 
a minority exclusion under stock corporation law with a depressed minimum threshold. In 
addition, the transfer only becomes effective when the merger actually takes place, in fact 
simultaneously with it. 

Irrespective of whether the aim is to reach a squeeze-out threshold or a qualified major-
ity under the domination agreement, the focus is always on voting shares, i.e. excluding 
non-voting preferred shares. In the case of a squeeze-out under takeover law, this share class 
is not automatically transferred to the principal shareholder. Once it reaches the 95 per cent 
threshold, the principal shareholder can first demand transfer of the non-voting preferred 
shares when it also owns 95 per cent of the target company’s entire share capital. If this is 
not the case, it must settle for fragmentary control. In order to follow the path to its end, 
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it has the option of carrying out a squeeze-out under stock corporation law or merger law 
once the squeeze-out under takeover law is concluded and becomes legally binding. How-
ever, the 90 per cent threshold required for the presumption of reasonableness in the case 
of a squeeze-out under takeover law is also determined separately for voting and non-vot-
ing preferred shares. By contrast, a squeeze-out under merger law focuses on the amount 
of the holding and not on the share of voting rights. 

7.3.2.3. Decisions in accordance with the AktG

As the above remarks show, it is quite difficult to surmount the hurdle of achieving a 
squeeze-out threshold. For this reason, it is worth exploring other options for controlling 
the target company’s operations without needing to have a majority of the share capital.

In general, a simple majority vote is necessary, but also sufficient, in order to adopt resolu-
tions at the general meeting. One of the most significant consequences of this is that the 
general meeting has the ability to elect and dismiss members of the supervisory board with 
a simple majority vote. Taken to the extreme, this means that a single shareholder that has a 
majority of the votes can determine the composition of the supervisory board. In addition, 
the company’s articles of association may provide relief, such as in the form of a relative 
majority. However, the election of the members of the supervisory board has far-reaching 
consequences, ultimately because it exerts decisive influence on company management. 

Moreover, a simple majority generally suffices for making amendments to the operating 
agreement or approving measures to increase capital.

For their part, minority shareholders have the ability to prevent the adoption of resolutions at 
the general meeting that require a specific minimum vote (blocking minority). For instance, 
a holding of 25 per cent of the share capital makes it possible to block resolutions to amend 
the articles of association and measures to increase or decrease capital, provided that these 
votes require a qualified majority. The blocking minority cannot be defined in general 
terms but, instead has to be determined separately in each individual instance. Although 
in accordance with prevailing opinion, it cannot generate the effects of a domination 
agreement, the potential for exerting influence is nevertheless comparable in terms of its 
intensity, for which reason it is often referred to as “negative domination”.  

7.4.  CONCLUSION OF AN INVESTOR AGREEMENT IN ORDER 
TO INCREASE TRANSACTION CERTAINTY

When acquiring a company, investors will seek to conclude an investor agreement or busi-
ness combination agreement with the target company. Normally, a PE investor will plan 
to hold the target for three to seven years and then sell it. While it owns the company, its 
major concern is increasing the company’s value in order to achieve the highest possible 
return at the time of exit, which can then be distributed to the investors. In this context, it 
needs to be able to exert influence on the target company’s management. In return, the 
managers are normally granted a holding of up to 10 per cent, which is intended to moti-
vate them to participate in increasing the company’s value (also) in their own interest. In 
addition, because this involves a medium-term project, a PE investor must negotiate its 
exit options so as to guarantee that the target company can subsequently be sold quickly 
and in a manner that ensures favourable tax treatment. In addition, such an agreement is 
often concluded because the parties want to ensure that the transaction is a success. In 
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this regard, it can be drafted in a number of ways. For instance, the parties can include pro-
visions concerning the structure of the planned transaction and its specific sequence, the 
building up of holdings in the target company, the composition of the management board 
and supervisory board and future business policies. In connection with a public takeover 
offer, the investor agreement will obligate the target company to support the offeror’s offer 
by, for example, agreeing to refrain from looking for other investors or negotiating with 
them (no shop/no talk clause), and it will stipulate break-up fees, guarantees, and restric-
tions on dispositions (for the purpose of the later exit). In addition, the parties normally 
will specify the integration process that is to take place following acquisition of control 
(see section 2, p. 39 et seq.).  

7.5. SUMMARY

An investor’s primary concern is to acquire as much control as possible over the target 
company. With control, it can exert influence over the management board, leverage 
synergies and get access to the target company’s free cash flow, particularly in order to 
repay the debt taken on for the takeover offer. Although falling attendance at general 
meetings in recent years has increased the influence of the votes cast, the control options 
created by the existence of a simple majority of the votes are normally insufficient for 
an investor to achieve its objectives. By contrast, a squeeze-out eliminates the costs of 
managing minorities and ensures de facto control over the target company, but it is often 
difficult for an investor to achieve the majority requirements for carrying one out. Therefore, 
a domination and profit-and-loss transfer agreement remains the tool of choice. An investor 
should make preparations early on in order to be successful in meeting the challenges 
that it will confront in connection with the conclusion of a domination and profit-and-loss 
transfer agreement (majorities, settlement claims, domination trade). 
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8.  Preliminary Offeror’s 
Considerations regarding Antitrust 
Law and Investment Control Law  

Dr. Justus Herrlinger Dr. Tobias Heinrich 
White & Case LLP White & Case LLP

Takeover offers under section 29 of the German Securities Acquisition and Takeover Act 
(WpÜG), as well as mandatory offers within the meaning of section 35 WpÜG (to which 
conditions are not allowed to be attached), may be subject to the rules of merger control 
under antitrust law and thus to an antitrust proceeding conducted by the competition 
authorities. In rare cases, this includes the risk that the takeover will be blocked. While 
numerous jurisdictions have merger control regulations, the following remarks will focus 
on European and German merger control. In addition, when preparing and carrying out 
takeover transactions, it is important to comply with specific restrictions on the exchange 
of sensitive information, dependent on the competitive relationships between the parties 
involved. 

Moreover, under certain circumstances, cross-border takeovers may be subject to one 
or more review procedures under investment control law (international foreign direct 
investment or abbreviated FDI reviews). In the case of investments by foreign offeror’s in 
Germany, the initial basis for such reviews is the German Foreign Trade Regulation (AMV), 
which was revised most recently in July 2017. Moreover, in many cases, even minor foreign 
activities and assets of the domestic target company’s foreign subsidiaries may be sufficient 
also for carrying out an investment control procedure in one or more third countries. For 
this reason, Section 2 will address not only the AWV requirements but also those for an 
investment control review in the US (CFIUS), which, in practice, is a particularly important 
jurisdiction.

8.1. MERGER CONTROL

To the extent applicable to a takeover, merger control presents both opportunities and 
risks for the offeror and the target company, depending on their respective perspectives 
and interests (see 8.1.6., below). In any event, it is crucial to deal with this issue in a timely 
and strategic manner.

For merger control to be applicable, a corporate transaction must meet one of the elements 
constituting a merger in the legal sense. Also, the undertakings involved must be of a cer-
tain market size, usually determined by turnover in order to be subject to merger control. 
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8.1.1. Elements constituting a merger  

Both German and European law recognise a number of elements constituting a merger, 
which cover a variety of M&A constellations. In this regard, the notification duty applies 
irrespective of the aspects of the  transaction that might be relevant for the applicability of 
competition law, i.e. the notification duty is purely formal. The first subject of the antitrust 
review is whether a restraint of competition may be expected. In other words, even a 
takeover by a financial investor without an overlapping of business areas may be subject 
to merger control.

Once the requirements for EU merger control are met (element constituting a merger and 
turnover threshold), this procedure supersedes all national procedures, even though the 
requirements for them may also have been met (known as “one-stop shop”).

8.1.1.1. Elements constituting a merger on European level

The EC Merger Regulation defines a merger as a change of control on a lasting basis involv-
ing an undertaking or parts of an undertaking. 

Control means the possibility of exercising decisive influence on an undertaking. Whether a 
situation of control exists is determined by taking into account all legal and factual circum-
stances and requires the ability to exercise decisive influence. Significant corporate decisions 
are to be distinguished from those involving day-to-day operational business. They include 
decisions relating to the business plan, the budget and the composition of management. 

Control may also exist in a negative form through rights to veto such strategic decisions. 
In other words, a minority shareholder that reaches a corresponding veto quorum has the 
ability to exercise joint control. Ffor the purposes of determining control in this regard is 
also taken into account a possible de facto majority or a de facto minority quorum in the 
general meeting. In the case of a permanently low attendance rate, the required number 
of votes can be achieved with less than 50 per cent of all voting rights. For the purposes of 
determining permanence, the EU Commission first looks at the past three (uninterrupted) 
years, although changes in the interim, including as a result of the takeover, are also to be 
considered. In the case of a takeover offer, attention must initially be paid to the previous 
attendance rates at the general meeting in order to anticipate well in advance whether the 
threshold may be exceeded for achieving possible negative control, as well as to draw the 
necessary consequences that may result from this for merger control. 

8.1.1.2. Elements constituting a merger on German level

In section 37 of the German Act against Restraints of Competition (GWB), German law recognises 
a number of elements and exceptions for the existence of a merger. As under European law, the 
first critical element under German law is acquisition of control (see above). 

In addition, in purely formal terms, i.e. without taking into consideration any ability to exercise 
control, the GWB considers a merger to exist if either 25 per cent or 50 per cent of the shares or 
voting rights of another undertaking are acquired. In this regard, shares or voting rights already 
held are also counted, meaning that the current growth may be lower.

Finally, German law recognises a catch-all element for other combinations between 
undertakings that enable one undertaking to exercise a “material competitive influence” 
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over another undertaking. This first presupposes that both undertakings have a competitive 
relationship, which may be either a “horizontal” competitive relationship or a “vertical” 
supply/services relationship. In addition, there must be an opportunity to exercise the 
influence afforded by companies’ law, in which case the holding may also be lower than 
25 per cent. There is no fixed holding floor for such influence. For influence to be material, 
the position of the minority shareholder must be equivalent or comparable to that of a 25 
per cent shareholder. This may be the result of what are known as “plus factors”, such as 
special rights to information, attendance or participation (seat on the supervisory board or 
management board, right to appoint or approve members of those boards). 

In the case A-Tec/Norddeutsche Affinierie AG (“NA”, now Aurubis AG), the acquisition of 
material competitive influence was successfully used as a defensive tool by the target 
company NA. In 2008 A-Tec acquired 13.75 per cent of the shares of NA against the company’s 
will. In view of the low attendance rate at the general meeting, in conjunction with A-Tec 
having seats on the supervisory board and its superior knowledge about the business field, 
the German Federal Competition Authority (Bundeskartellamt) and the Higher Regional 
Court (OLG) of Düsseldorf considered this to form the basis for material competitive 
influence.1  A-Tec was deemed to be the only shareholder that was competitively interested 
in the company. Ultimately, the holding of the shareholder A-Tec was blocked due to the 
creation of an overwhelming market position (joint market share of more than 80 per cent) 
in the field of “continuous cast copper billets”. 

8.1.1.3. Exceptions

For public takeovers, German and European law recognise exceptions from the elements 
constituting a merger under certain conditions: In accordance with what is known as the 
“bank clause”, it does not constitute a merger when credit institutions, financial institutions 
or insurance companies temporarily acquire shares of companies for the purpose of sale, 
provided that they do not exercise their voting rights and resell the shares within one year. 

8.1.2. Turnover thresholds  

Mergers are subject to notification control only if they have a certain “macroeconomic 
significance”. The criteria for this in European and German law are turnover thresholds. In 
this regard, the turnover of the undertakings affiliated will be attributed to the undertakings 
directly involved in the merger, i.e. normally the acquirer and the target company, is . With 
respect to the acquirer, this essentially results in a “group perspective” of all companies 
directly or indirectly controlled by it. With respect to the target company, its controlled 
holdings are included.2

8.1.2.1. Turnover thresholds on the EU level

The Commission is (exclusively, see above) responsible for reviewing mergers that have 
a “Community dimension”. Whether a Community dimension exists turns on one of two 
positive requirements and on one negative requirement. 

 ■ The first requirement is that the combined aggregate worldwide turnover of all the 
undertakings concerned is more than EUR 5 billion and the aggregate Community-wide 
turnover of each of at least two of the undertakings concerned is more than EUR 250 
million.
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 ■ In the alternative, a merger has a Community dimension if the combined aggregate 
worldwide turnover of all the undertakings concerned is more than EUR 2.5 billion, 
in each of at least three Member States, the combined aggregate turnover of all the 
undertakings concerned is more than EUR 100 million, in each of at least three of these 
Member States, the aggregate turnover of each of at least two of the undertakings 
concerned is more than EUR 25 million and the aggregate Community-wide turnover 
of each of at least two of the undertakings concerned is more than EUR 100 million.

 ■ Irrespective of whether the aforementioned thresholds are reached, a Community 
dimension does not exist if all of the undertakings concerned achieve more than two-
thirds of their aggregate Community-wide turnover within one and the same Member 
State. In such case, European law presumes that a merger has a predominantly national 
dimension and – insofar as their notification requirements are met – must be reviewed 
by the national antitrust authorities.

8.1.2.2. Turnover thresholds in Germany

A merger must be reviewed by the Bundeskartellamt if in the last financial year preced-
ing the merger, the combined aggregate worldwide turnover of the undertakings con-
cerned was more than EUR 500 million, the domestic turnover of at least one undertaking 
concerned was more than EUR 25 million and that of another undertaking concerned was 
more than EUR 5 million. 

In the alternative, a merger must be notified for review if the combined aggregate worldwide 
turnover of the undertakings concerned was more than EUR 500 million, the domestic 
turnover of one undertaking concerned was more than EUR 25 million, the consideration for 
the merger is more than EUR 400 million and the acquiring undertaking does considerable 
business in Germany. The aforementioned consideration consists of all assets and other 
benefits-in-kind that the seller receives from the acquirer in connection with the merger 
(purchase price), as well as the value of any liabilities assumed by the acquirer.

An exception exists for smaller undertakings: they are not required to notify if one of 
the undertakings concerned (i) is not a member of a larger corporate group and (ii) has 
worldwide turnover of less than EUR 10 million.  

8.1.3. Consummation prohibition and exceptions

A key element of merger control is the closing prohibition, according to which the planned 
merger may not be closed, i.e. implemented, until the responsible antitrust authority 
has cleared the project. On the one hand, the closing prohibition does not prevent the 
undertakings from signing the corresponding purchase and transfer agreements and 
thus committing to conclude the transaction, provided that the agreements contain a 
corresponding condition precedent of antitrust clearance. On the other hand, however, the 
closing prohibition is to be understood widely, meaning that acts of partial closing, such as 
the restaffing of management positions by the acquirer or a joint market presence, are not 
permitted. Nor may the transaction be implemented in financial terms in advance. Violations 
of the closing prohibition may be punished with substantial fines. 

Under both European and German law, there is a narrow exception from the closing 
prohibition for public takeover offers and transactions involving securities if all of the 
following requirements are met: (i) the merger is effected by a public takeover offer or by 
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the acquisition of securities from several sellers, (ii) it is promptly notified to the responsible 
antitrust authority and (iii) the voting rights associated with the holdings are not exercised by 
the acquirer until clearance under antitrust law is given. Because of the tight requirements, 
this exception is rarely used in practice. 

The antitrust authorities may also make an exception from the consummation prohibition 
upon application. Such permission entitles the acquirer to exercise its voting rights in order 
to preserve the full value of its investment. This permission covers standard acts, such as 
approval of the actions of the management board and approval of the balance sheet and 
distribution resolutions, but not resolutions concerning the sale of subsidiaries, the closing 
of operating facilities or the discontinuation of business branches. In practice, antitrust 
authorities are reluctant to issue such an exemption. To do so requires an assured balancing 
of the risks to competition, and it, thus, may involve significant effort, similar to the amount 
required to review a merger notification. Additionally, there is no deadline for reviewing an 
application for an exception. 

8.1.4. Assessment of the impact on competition

Whether a merger that is required to be notified is subject to a risk of being blocked depends 
on the impact that the combined business will have on competition on the relevant mar-
kets. The parameters for making the assessment of the impact on competition are largely 
the same under European and German law. 

A merger is to be blocked if it may be expected that it will substantially restrain effective 
competition on the relevant markets, particularly by establishing or reinforcing a domi-
nant position. 

The relevant market is defined in objective and geographic terms, as well as in some cases 
with respect to time. In accordance with what is known as the demand-side oriented market 
concept, an objectively relevant market includes all products and services that buyers may 
consider to be interchangeable with respect to their features and purposes of use where 
a specific demand exists. If one supplier of the product cannot satisfy existing demand 
and another supplier of a comparable product can step in to do so, it may be assumed 
that both products belong to an uniform market. This is also referred to as demand-side 
substitutability. An examination is also made with respect to supply-side substitutability. 
This exists if a manufacturer can convert its production quickly and at reasonable cost from 
supplying one product to supplying a different one. Even when neither of the products 
necessarily satisfies the same specific demand of customers (e.g. for chocolate Easter bunnies 
and Santas), they can still be assigned to the same objective market because of the ability 
to convert quickly.

The same applies to the geographic market. Products compete with one another only if 
they are geographically available to the same consumers. A petrol station in Bavaria does 
not compete with one in Western Pomerania. At the same time, the competitive conditions 
should be sufficiently homogeneous in the respective geographic area. Markets that are 
relevant under antitrust law are not restricted to country borders and often go beyond 
them, depending on the products being supplied. 

A substantial restraint of competition exists where it may be expected that the merged 
undertaking will no longer be sufficiently controlled by the residual competition, such that 
it ultimately can conduct itself to the detriment of consumers. Such uncontrolled market 
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power may consist, in particular, of the ability of an undertaking to increase prices beyond 
the competitive level, to reduce the selection or quality of products supplied, or to dete-
riorate other competitive indicators. Competitive deficits may also arise from oligopolistic 
structures, particularly where a narrow field of suppliers is further constricted or where the 
last active competitor (known as a “maverick”) is taken over by a member of the oligopoly. 

Under German antitrust law, a privileged status is attributed to small markets (known as 
minor markets). If a merger falling within the purview of the Bundeskartellamt would result 
in a substantial restraint of competition on a market that has existed for at least five years 
and in which less than EUR 15 million in turnover was achieved in Germany in the last cal-
endar year, the Bundeskartellamt cannot block it. In evaluating the minor market, only the 
domestic turnover is relevant even if there is another economically relevant market.3

8.1.5. Exchanging information in connection with a merger

In addition to the practical challenges associated with procuring information particularly in 
the case of a hostile takeover, which are addressed in this study above, the antitrust ban on 
restrictive practices also establishes boundaries for the exchange of information between 
two competing undertakings. Competitors are generally not permitted to exchange com-
petitively sensitive information, such as about customers, volumes, prices, costs, strategies, 
etc. As a result, it is advisable to take corresponding precautionary measures in connection 
with M&A and takeover processes. In addition to non-disclosure agreements, these may 
consist of personnel access restrictions (known as clean team) and general access restric-
tions (red data room). As a result, prior to taking actual control over a competing under-
taking, a competitor is not permitted to have access to the undertaking’s market-relevant 
business data and strategies. 

In this respect, particularly in a friendly takeover process, a legally well-ordered procedure 
should be established to prevent excessive information from being prematurely exchanged 
between competing parties. 

8.1.6.  Aspects of antitrust law in connection with the takeover procedure

8.1.6.1.  Provision of the required approvals under antitrust law when planning the 
takeover procedure

From the offeror’s perspective

In the case of a public takeover offer, the offeror must identify early any antitrust notification 
duties and risks to clearance. The notification duties and procedures must be included in 
the process schedule and in transaction management. Antitrust proceedings under merger 
control law that do not present any substantially deleterious competitive consequences 
require 25 business days (EU Commission) or one month (Bundeskartellamt). If the project 
raises concerns about competition with the competent authorities, the procedure can take 
four to five months, if not longer. Also to be taken into account is the amount of time that 
the undertaking will need to spend in order to prepare for the procedure. In some cases, 
additional preliminary discussions should be scheduled with the authorities. 

The information necessary for examining the reporting duties and creating the notification 
documentation is not always fully available in a takeover situation, particularly a hostile 
one. This can pose practical challenges in terms of analysis and processing. 
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From the target company’s perspective

In the case of a hostile takeover offer, antitrust law may offer an additional defensive tool 
(see above concerning the case A-Tec/NA). In addition to the rather formal hurdles associ-
ated with a notification procedure (where one is required), a takeover by a competitor can 
involve risks to clearance and a substantial review effort. A corresponding submission to 
the authorities requires careful legal and, under certain conditions, economically under-
pinned preparation. 

As is the case with the offeror, the target company will have only incomplete information 
about the acquirer’s business. Accordingly, the strategic objective is to present the anti-
trust authorities with a sufficiently coherent, persuasive scenario so as to enable them to 
deploy their regulatory investigative powers to obtain the required company and market 
data. Here, too, it is advisable to make timely contact with the antitrust authorities with an 
eye to creating trust. 

8.1.6.2. Antitrust law as the subject of a business combination agreement

In takeover law practice, offerors often seek to conclude a business combination agreement 
(BCA) with the target company to help ensure the success of the planned takeover offer (see 
section 2, p. 39 et seq.). From the target company’s perspective, a business combination 
agreement enables the company to establish by contract the key parameters of collaboration 
during the takeover phase and after successful conclusion of the takeover offer. Also 
important in this respect is a declaration by the offeror to cooperate actively in the successful 
consummation of the takeover. Also, a BCA will normally specify which party is responsible 
for obtaining any regulatory approvals, such as a clearance by the antitrust authority. In 
this regard, a BCA will often provide for the creation of a task force composed of internal 
and external antitrust law experts for managing the antitrust review procedure(s). It also 
will establish corresponding reciprocal duties to provide information with respect to the 
procedural sequence for obtaining clearance from the antitrust authorities. Furthermore, it 
will define the group of persons (particularly consultants) who are authorised to participate 
in the obtaining of approval.

If the transaction is approved by the antitrust authorities subject to requirements or con-
ditions, the offeror has to decide whether it is still interested in concluding the transaction 
under these new legal or financial conditions. Therefore, a BCA will normally specify that 
consummation of the takeover is possible only after fulfilment of those requirements or 
conditions of the antitrust authorities that are reasonable in the offeror’s view. 

When consummation of the transaction is made subject to the offeror’s discretion, the 
target companies often insist to agree upon a reverse break fee. This protects the target 
company against the failure of the transaction due to denial of antitrust and possibly other 
regulatory clearances. In this regard, the extent to which such requirements are likely should 
be spelled out in the BCA and the reverse break fee amount.

8.1.6.3.  Antitrust approval as a condition for the takeover offer or mandatory offer

If it is necessary to conduct one or more antitrust clearance procedures, possibly in various 
jurisdictions, it is essential that the offer document include a condition for consummation 
that relates to antitrust law. Pursuant to section 18 WpÜG, such a condition is permissible, 
since the offeror cannot effectuate the fulfilment of this condition by itself. Because of the 
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requirement that a transaction has to be permissible under antitrust law, the inclusion 
of such a condition is also permissible with mandatory offers, which are otherwise not 
permitted to contain conditions.

The condition of antitrust clearance set forth in an offer document normally makes 
consummation of the offer contingent on clearance by the antitrust authorities in 
the designated jurisdictions or the expiration of the statutory waiting period in those 
jurisdictions. The offer may only be consummated afterwards. In this regard, it is also usual 
to specify what is known as a long stop date, i.e. the date on which the offer become void 
if the antitrust review procedures have not been completed by that point.

8.2. INVESTMENT CONTROL LAW

8.2.1. Procedures under investment control law

In addition to merger control, the parties to a takeover need to examine whether an 
investment control procedure is necessary, potentially in multiple jurisdictions. This may 
pose substantial transaction risks in some cases (for Germany, see the recent cases of KUKA, 
AIXTRON, and Biotest). The discipline is thereafter increasingly being referred to as a “new” 
antitrust law. Therefore, the parties to a cross-border takeover, particularly in the technology 
and defence sectors, are well advised to examine in detail the transaction risks that may 
result from one or more international investment control procedures. Even presumably 
insignificant assets of the target company in third countries may trigger the initiation 
of a corresponding procedure also outside of Germany (particularly in G20 countries). 
European harmonisation of FDI reviews has not yet taken place, but with the proposed 
recommendation by the EU Commission, it is expected to occur in late 2018 or early 2019, 
at least in rudimentary form. As mentioned at the outset, the following remarks are limited 
to Germany and the U.S.

8.2.1.1. Initiation of the procedure

In many jurisdictions, the parties generally have discretion to initiate an investment control 
procedure. At the same time, the authorities are also in a position to review ex officio a 
transaction’s investment control aspects if the transaction could pose a threat to national 
security interests. Here, there normally is no blanket prohibition of concluding the 
transaction, although a transaction (or the takeover of specific assets in the third country 
concerned) may be blocked prior to or after the closing of the transaction. In order to 
counter the risk that the government or a regulatory authority may order divestiture, 
transactions are commonly reported by the parties as a precaution. 

Result from the survey:

Only 17 per cent of survey participants considered the tightening of the German AMV to 
be an obstacle to public takeovers.
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German foreign trade law (AWV) 

In Germany, the review procedure is commenced either upon application by the acquirer in 
accordance with section 58 para. 1 AMV or at the initiative of the German Federal Ministry 
for Economic Affairs and Energy (BMWi). In this regard, a distinction must be made between 
cross-sector procedures and sector-specific procedures.

In the case of cross-sector procedures, i.e. those that are not specific to a particular industry, 
where an investor from outside the EU acquires a direct or indirect holding in a domestic 
undertaking of at least 25 per cent of the voting rights, the BMWi may at its own discretion 
initiate a procedure if the acquisition could pose a threat to public safety and order in the 
Federal Republic of Germany. Acquirers based in Member States of the European Free Trade 
Association (EFTA) are equivalent to acquirers based in the EU and are not subject to investment 
control. Indirect elements constituting an acquisition are also subject to review, for instance, 
where a domestic acquisition vehicle serves as the direct acquirer for investors based outside 
of the EU. In cross-sector procedures, the decision to initiate a review is made within three 
months after notice is received about the conclusion of the agreement. Once the procedure 
is initiated, the target company is to be notified in writing.

In accordance with the AWV, which was tightened in July 2017, the contractual acquisition 
of a domestic undertaking or of a direct or indirect holding must also be notified in the 
case of a cross-sector review if the undertaking does business in a civil economic area that 
is particularly security relevant (section 55 para. 1 and para. 4 AWV). As a result, in cases 
that pose a special “threat” to public order and safety, cross-sector review is subject to the 
same notification duty as exists for undertakings for which sector-specific review is applicable 
pursuant to sections 60 et seq. AWV (for example, in the case of manufacturers of armaments 
or cryptotechnology). Considered particularly security relevant are acquisitions of holdings 
in the following undertakings:

 ■ perators of critical infrastructure (especially energy, information technology and 
telecommunications, transportation and transport, health, water, etc.) that is crucial 
for the functioning of the community,

 ■ undertakings that develop or enhance industry-specific software for the operation of 
critical infrastructure,

 ■ undertakings that are entrusted with organisational monitoring measures for tele
communications facilities,

 ■ undertakings that provide cloud computing services above a certain size, and  

 ■ undertakings that work in the area of telematics infrastructure.

In order to achieve legal certainty for the acquisition of an undertaking that is not subject 
to an obligatory reporting duty under the provisions of the AWV, there can be applied for 
the issuance of a clearance certificate in accordance with section 58 para. 1 AWV.
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CFIUS

In the US, the Committee on Foreign Investments in the United States (CFIUS) is authorised to 
review any transaction under which a foreign person could obtain control of a US business 
engaged in interstate commerce. From the standpoint of Germany, this essentially covers all 
takeovers of German target companies with appreciable assets and business activities in 
the US. The sole exemption is the acquisition of ten per cent of the voting rights, provided 
that this involves a purely passive holding that cannot be breached, for instance, through 
the right to appoint board members.

Therefore, in the case of a transaction with a sufficient nexus to the US, the offeror should 
consider filing an application for clearance of the transaction cleared by CFIUS. Filing an 
application is a voluntary process. However, CFIUS gets actively involved in transactions 
that fall within its jurisdiction and, if appropriate, advises the parties involved in the trans-
action to submit a corresponding review application at a later date. 

8.2.1.2. Review periods

Germany

Since the AWV reform, the period for carrying out a sector-specific review is three months. 
For cross-sector reviews, which are more common in practice, the following applies:

 ■ The review period for issuance of a clearance certificate is two months (Phase 1) follow-
ing receipt of the acquirer’s application.

 ■ If the BMWi perceives a threat to public safety or order, it may initiate a review proce-
dure (Phase 2), which can take up to four months. The period begins to run upon receipt 
of the additional documents requested by the BMWi. 

The period for making the decision is suspended if the BMWi and the companies involved 
commence negotiations on contractual arrangements (mitigation measures) or condi-
tions to guarantee public order and safety. This may extend the review procedure by six 
months or more. 

CFIUS

Once the application is accepted, CFIUS begins the official review of the transaction within 
30 calendar days. If possible security concerns are unable to be resolved during this period, 
a second, 45-day review period commences. Concerns expressed by CFIUS may be resolved 
during this phase through mitigation measures. In practice, this time frame is sometimes 
“stretched out” when CFIUS requests that the parties to the transaction withdraw their earlier 
application and reinstitute the procedure with a new review period (withdraw and resubmit). 
If the process is submitted to the US president, he or she has 15 days to make a decision. 

Result from the survey:

38 per cent of survey participants do not consider the CFIUS rules to be applicable or in 
any event an obstacle.
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8.2.2. Significance of investment control rules in takeover procedures

8.2.2.1. Planning phase  

Preliminary structural considerations 

As is the case with merger control, investment control rules influence at different stages 
the takeover process, provided that the requirements are met. This should be taken into 
account, in particular, when drawing up a schedule for the takeover, since the carrying out 
of one or more international control procedures may extend, in some cases considerably, 
beyond the end of the offer period under the WpÜG. This should be addressed by specify-
ing a reasonable long stop date. 

According to WpÜG, in the period between the end of the takeover procedure and the 
long stop date, shareholders are not allowed to withdraw their acceptance of the offer. In 
the case of parallel application of foreign takeover law, this situation may sometimes be 
different and entail the risk of a “walk-away” through the exercise of rights of withdrawal.

Reciprocal due diligence 

With regard to due diligence from the standpoint of the offeror, a key examination standard 
is, in addition to the application of the relevant national FDI reviews, the target company’s 
vulnerability with respect to national security interests. This involves not only assessing 
any risks with respect to whether the transaction can be concluded but also, in particular, 
anticipating any conditions and mitigation measures that the authorities might impose. 
If this includes, for instance, the warehousing of assets, the findings gleaned from due 
diligence may have consequences for the structuring of the overall transaction in financial 
and legal terms. In light of this, all available factual and legal information should be consulted, 
including with respect to any security interests in various jurisdictions that may hinder the 
transaction. In practice, this is managed with specific due diligence requests, which should 
anticipate the questions that may be posed to the parties during the investment control 
procedure. The amount of information ideally to be gained from such due diligence reaches 
it limits where information pertinent to security is available only to the national security 
authorities or where the target company has created special confidentiality areas (e.g. 
confidential projects with government organisation).

From the standpoint of the target company and/or the shareholder selling a block of shares, 
it is advisable to examine the investment control threat emanating from the acquirer. In 
addition to the corporate structure and the relevant control relationships, this may also 
include, in particular, the financing of the planned acquisition. Another issue has to do with 
direct or indirect holdings by government organisations.

Where one or more FDI procedures are being carried out, the target company will normally 
need to provide information, meaning that this has a considerable influence on the 
qualification of security risks. In some cases, this provides management with a certain degree 
of negotiating freedom, but it also poses the risk that if the target company is determined 
to be highly vulnerable, future transactions may become difficult. Also to be taken into 
consideration is the possible influence of third parties (customers of the target company, 
competitors of the target company or the potential buyer, politicians and lobbyists).
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8.2.2.2. Regulatory conditions and MAC

Absent express prohibitions of carrying out the transaction, the parties are largely at liberty 
(at least to a certain extent) to make the conclusion of the transaction conditional on 
the successful completion of an FDI procedure. In practice, depending on how they are 
structured, most transactions are made conditional on corresponding clearance. The aim 
of such a condition to avoid the consequences of having to unwind the transaction if it 
is blocked, particularly since those consequences are difficult to estimate. In Germany, 
section 18 para. 1 WpÜG allows such a condition to be attached, since the offeror cannot 
effectuate the fulfilment of this condition by itself. Section 2, no. 8 of the German WpÜG-
Angebotsverordnung requires that the status of regulatory procedures must be described 
in the offer document. To the extent that carrying out an investment review procedure is by 
law voluntary, as in some cases under the AWV or before the CFIUS, and does not pose any 
mandatory obstacle to transaction conclusion, the condition may be waived up until the 
penultimate business day of the standard or extended acceptance period, subject to meeting 
the requirements of takeover law specified in section 21 para. 1sentence 1 no. 4 WpÜG. 

In critical cases, the parties to a takeover may waive provisos relating to investment control 
law only by approving or agreeing upon mitigation measures in the form of legal restraints 
or conditions. Depending on their nature, such regulatory contingencies may have a material 
adverse impact on potential synergies and the ability of the parties to achieve their trans-
action objectives, similar to the situation in connection with merger control. In practice, 
this is addressed with regulatory material adverse change (MAC) clauses as a condition for 
transaction conclusion. Such clauses contractually specify which regulatory conditions the 
acquirer has to fulfil in order to obtain the required approval. If the regulatory MAC clause 
is triggered, the acquirer may withdraw from the transaction (and the public takeover offer, 
where applicable). In some cases, this may be subject to payment of a reverse break fee.

Under the WpÜG, regulatory MAC clauses can be effectively agreed upon only if they 
are clearly defined and the existence of a material adverse change can be identified by 
independent experts. The German Federal Financial Supervisory Authority (BaFin) considers 
MAC clauses to be permissible in an offer if they are linked to hard financial indicators such as 
EBIT or EBITDA. In some cases, MAC clauses target the impact that regulatory requirements 
may have on the target company’s consolidated annual turnover.

In practice, the acquirer often undertakes in the form of covenants to make the necessary 
efforts in order to obtain the required regulatory approvals. Such covenants can range from 
“hell or high water” obligations (seller interest) to the ability to break off the transaction in 
the event of financially disadvantageous conditions (buyer interest). Prior to the point at 
which a regulatory MAC clause can be invoked, the acquirer may be subject to a variety of 
hard obligations to do everything necessary to fulfil regulatory requirements.

8.3. SUMMARY

In the case of takeovers, merger control and investment control procedures may create 
substantial formal and sometimes also substantive hurdles, depending on the undertakings 
involved (particularly, the offeror’s country of incorporation), their market positions, and 
the objective of the takeover (friendly/hostile). Because of the wide room for assessment, 
particularly with FDI procedures, their outcome – clearance/block and possible mitigation 
measures – cannot be predicted with certainty. Admittedly, investment control filings – and 
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not only with respect to CFIUS – along with the firmly established merger control procedure 
have long been a standard feature of international takeovers. In Germany, however, they 
have until now only rarely been considered a decisive aspect in light of the experiences 
with the AWV. In future, the potential effects and up-front analyses will play a greater role 
and, in critical cases, also result in more conservative assessments of a takeover’s prospects 
for success. In times of increased international protectionism, both procedures are equally 
valuable. 

 

1 Bundeskartellamt of 27 February 2008, Az. B5 –198/07; OLG Düsseldorf, order of 12 November 2008, Az. VI-Kart 5/08 (V).
2  The scope of the undertakings to be included under European and German law may vary in some cases and should 

be looked at on a case-by-case basis.
3  See Bundeskartellamt, order of 12 November 2014, B5-138/13-Tokyo Electron/Applied Materials/Intel, para. 168.
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